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The subject chosen by yc ciety for discussion at this meeting, 
the Regulation of Industria: ‘Smbinations, or to use a well-worn 
phrase, the Trust Problem, is so sweeping in its comprehensiveness, 
so interminable in its possible ramifications, that only by a resolute 
process of elimination can one hope to arrive at any definite con- 
clusion concerning it. Nevertheless, if it is treated too much in 
fragmentary and piecemeal fashion, any result reached is bound 
to give the impression of resting on a merely partial and insufficient 
consideration of the subject and therefore to appear inconclusive. 
I shall attempt in my remarks to steer a middle course between 
the discursiveness which the subject invites, and the omissions 
which a desire to get somewhere suggests; but no one can appre- 
ciate more acutely than I do the difficulty of such endeavor. 

I propose to consider briefly the general aspects of the question 
merely for the purpose of arriving at the principles on which 
positive law dealing with the subject must rest; then to discuss 
what the law as represented by the Standard Oil and Tobacco 
decisions now is; and finally to suggest what the law, by means 
of legislation supplemental to those decisions, should become. 


I 
Any great social, religious, or economic movement is certain 
to be accompanied by manifestations not really germane to the 
? A paper read before the Western Economic Society at Chicago, March 2, 1912. 
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movement itself. Stripped of externals, however, the basis of the 
movement which has resulted in our great industrial corporations 
has been combination. There is nothing mysterious in combina- 
tion. We are all familiar with the principle in our daily lives. 
Combination consists in acting with others instead of acting alone. 
It is the basis of practically all successful human endeavor. The 
gist of the combination idea, the inherent, inevitable incident of 
the abstract fact of combination is aptly suggested by the maxim, 
“In union there is strength.” 

This simple and familiar principle applied to business resulted 
first in the partnership, then in the corporation, and finally in the 
combination of many corporations, or trust. 

Let me try to state definitely (for unless we can say in plain 
English what are the benefits and the evils of trusts it is hardly 
worth discussing the matter at all) just what advantages are 
secured when the principle of combination in its simple and proper 
form is applied to a dozen or more corporations in a given trade. 
The combination will have the following advantages which the 
individual corporations did not possess: 

1. Opportunity for comparative administration and accounting 
among the several corporations merged. 

2. Ability to buy in large quantities and therefore cheaply. 

3. More perfect organization. This includes saving in salaries 
of higher officials. Where before there were vice-presidents and 
superintendents for each plant, there need now be only one superin- 
tendent and one set of higher officials for a district. 

4. Ability to handle large orders. 

5. Ability to sell in large quantities and therefore at a smaller 
percentage of profit. 

6. Ability to save charges of transportation by shipping from 
the plant nearest in location to the consumer. 

7. Ability to utilize waste. 

8. Opportunity for experimentation. 

g. Ability to specialize labor. 

10. Possibility of dispensing with many traveling salesmen. 

11. Less expenditures for advertising. 

The reasons for combining suggested by the above enumera- 
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tion are good reasons. They cannot be argued away. They 
represent enlightened commercial instinct. They involve nothing 
immoral or' vicious. Combinations founded and maintained to 
secure and perpetuate these or similar advantages have come to 
stay. It is to the interest of the public that they should stay. 
It does not follow that these advantages increase in regular ratio 
with the size of a combination. The point at which their possi- 
bilities may be exhausted is as yet uncertain, and to some con- 
siderable extent must depend on the nature of the business in 
which they are sought to be enjoyed. As far as they go, however, 
the advantages are real and substantial. 

A new fashion has recently come into vogue of denying that 
combinations acquire added economic efficiency. If by this is 
meant that by reason of its great size a combination may become 
so unwieldy as not to be susceptible to wise management by fallible 
human beings; or if it is meant that certain great combinations 
by reason of their control of the market have become indifferent 
to the question of real efficiency, there is truth in the statement. 
If, however, it is intended to suggest that under wise and proper 
management a concern doing things in a large way cannot turn 
out better products at a less cost than the small concern, we must 
charitably allow the statement to pass as a mere assertion not 
worth the easy task of disproving. 

There is another side to the picture. The principal reason 
why combinations in this country have in fact been made remains 
to be told. That reasdn is the desire to end competition and 
thereby to acquire at least a partial practical monopoly. The 
combination which does this has the power to dictate terms to 
the laborer and to fix prices for the consumer. In plain words it 
may do as it pleases. Hereafter I shall refer to this power under 
the arbitrary designation “monopoly control.” 

Often when a great combination has been contemplated, the 
line of thought of those concerned in launching it has been some- 
thing like this: ‘‘There has been too much competition in our 
industry; none of us make as much money as we ought. Let us 
stop cutting one another’s throats and come together. Let us 
form a large corporation, with broad powers, to take over the busi- 





312 JOURNAL OF POLITICAL ECONOMY 


ness of all, retaining perhaps separate units of production. That 
will end at once all competition among those of us who come in. 
Besides, it will put us in a commanding position in the trade. If 
others who do not come in try to cut under us we can take care 
of them in short order. We will sell at a loss if need be until they 
will be glad to let us alone or beg to joinus. With our tremendous 
capital we can stand it. It will soon be known that interference 
with us means ruin. Before long we shall secure control and get 
the prices we should. In short, if we put the thing through we 
shall be able to do as we please and the public be damned.”’ 

When the forming of a combination has been instigated by 
outsiders, chiefly for the profits to be obtained from its promotion, 
and there is consequently an excessive initial cost to the forming 
of the combination, this sort of reasoning is certain to receive 
special emphasis. 

Very evidently a combination founded as the result of such 
ideas is going to depend on something else than the economic 
efficiency which I have previously considered. It contemplates 
getting rid of competition, not by the proper method of lowering 
the selling price of its products, but by either buying up competi- 
tors or killing off competition by means of what may be described 
as cut-throat methods. The prevention of new competition, or 
if prevention is not possible, the crushing of it as soon as it shows 
its head, is of course also contemplated. 

Such a combination invariably capitalizes the monopoly control 
it expects to enjoy, and its successful existence depends on its 
ability to pay dividends on that economically false value. Intrin- 
sically such a combination is peculiarly susceptible to competition. 
By this I mean that irrespective of the intention of its promoters 
it must depend on something else than the natural course of fair 
trade. In the natural course of fair trade, existing or new compe- 
tition which does not require a return on a wholly fictitious value 
would rise in its might and destroy such a combination. Left to 
the mercy of sound economic principles it would totter and fall. 

From a theoretical point of view competition, actual or poten- 
tial, will not permit the existence of monopoly control. What 
would happen in theory can, I believe, be made to occur in fact. 
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At present it does not represent the usual course of events. Effect- 
ive in theory, potential competition under actually existing cir- 
cumstancesisimpotent. Economically a fictitious value, monopoly 
control is practically a very real asset. Corporations founded and 
maintained to a considerable extent on this basis have been able to 
carry on a successful existence, to pay dividends on watered capital, 
and have not shared the economic benefits of combination with the 
consumer. How have they managed this? They have done so, 
in a word, by the use of unfair methods. They have paid large 
sums for the plants of competitors and then abandoned the plants. 
They have expended considerable amounts in acquiring sources of 
supply to an extent very much greater than was reasonably needed 
in their own business. Where competition existed they have sold 
goods at less than cost, and recouped themselves off the general 
market. They have bought off, kept off, and killed off competi- 
tion. They have maintained secret subsidiary companies, and 
have thereby acquired the trade of many persons who would not 
deal directly with the trust. They have obtained, often by 
coercive methods, agreements from other persons not to engage in 
their trade. They have made discriminations among customers. 
They have refused to deal with competitors or persons who deal 
with competitors. They have sold their products under restrict- 
ive terms aimed at competitors. By reason of inadequate pro- 
vision for publicity in our corporation laws they have been able 
to conduct their operations secretly so that floating capital has 
not been aware of the facts; has not, in a word, had sufficient data 
on the strength of which to institute competition. 

Unfair practices, methods which the persons employing them 
would hesitate to use in their strictly private lives, created the 
trust problem, and today are responsible for the difficulties of the 
existing situation. Many of our great business men have been 
governed not by self-restraint and a regard for the fitness and 
decency of things, but by a desire to overreach. The temptation 
has been great. In this country with its vast wealth and its 
unlimited opportunities it has been alluringly apparent that mil- 
lions of money could be made by varying ever so little from the 
straight path of commercial fairness, and not a few of the leaders 
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in our industrial affairs have been unable to resist the glittering 
opportunity. They have been a little “smarter” than they knew 
they ought to be. It has been so easy to control the situation by 
methods for which more or less plausible arguments can even now 
be made, that practices have become common which enlightened 
public opinion today condemns. The fact that such methods have 
in the past been commonly used by the individual trader on a 
small scale does not justify their use by corporations controlling 
a large part of a given industry. The very nature of the transac- 
tion is changed when the power to inflict injury becomes real and 
great. 

Before discussing what the law now is, it is necessary to empha- 
size the fact that there are different forms of combination. There 
are two extreme types, and between these lie combinations of very 
varying degrees. 

Suppose there are a dozen or more corporations in a given trade. 
These draw up and execute an agreement to maintain prices at a 
certain level, to impose restrictive terms on their customers, and 
to divide up the trade of the country. This is a loose combination, 
or combination by agreement, sometimes called a pool. Often the 
provisions of such agreements are elaborate. There is no limit to 
their’possibilities save only the limit of man’s ingenuity. 

These loose combinations have certain general characteristics. 
No sacrifice of invididual identity, which is such a strong deterrent 
force against real fusions, is involved. The object is merely to 
restrict competition among independent business units. The 
operations of the combination are not subject to a publicity which 
will permit potential competition to know the facts. The real 
economic benefits of combination are not secured. Lastly it is 
difficult to handle the combination except by dissolution. The 
result of such a combination is inevitably to raise prices. Generally 
speaking it is a great evil. Its only possible excuse is that in some 
extreme cases there comes about a competition so ferocious that 
the parties to it will be ruined if it continues. 

The other extreme type of combination occurs when an existing 
corporation, or a corporation formed for the purpose, actually 
buys the plants or all the capital stock of the various companies 





INDUSTRIAL COMBINATIONS 315 


merged. Broadly speaking this is hardly a combination at all. 
It is a genuine merger or fusion in which the parts lose their iden- 
tity, and there emerges a new whole, an entity complete and 
independent. 

Between these two extremes are those combinations where 
the principal corporation owns only a majority of stock in other 
corporations, where it controls stock of corporations which own 
stock of still other corporations, where there are interlocking 
boards of directors, and so on. It is impossible even to enumerate 
all the different kinds. 

II 

The Sherman Anti-Trust act, the most discussed statute of our 
time, was passed in 1890 to deal with the trust problem. The 
statute was a piece of trial legislation—a shot into the air—but it 
was a shot of sweepingly wide range. Unless given a technical 
meaning the words of the act are broad and indefinite. It was 
open to the court to adopt any one of many varying constructions. 
As a matter of fact interpretation of the words of the Sherman law 
has varied with the spirit and needs of the times. The decisions 
constitute a long course of judicial legislation. In the first instance 
it appeared that loose combinations were clearly forbidden, and 
their evil results were recognized by the court. The first effect 
oi the anti-trust act was to drive combinations into the corporate 
form. 

Then it was seen that similar evil results were often manifest 
in the case of corporate combinations, and (without considering the 
essential difference between the two) the act was applied to them 
on the same terms on which it had been applied to loose combina- 
tions. It was held that any substantial restraint of competition 
was illegal; that trade was restrained by the ending or limiting of 
competition among those who voluntarily combine, whether in the 
form of a corporation or not; and that this was true whether or 
not the combination affected the competition of outsiders. Never- 
theless there is a fundamental distinction between the two forms of 
combination. As has already been suggested in this paper, in the 
former case the combination is an intangible, temporary, and often 
secret thing, not recognizable by the public and difficult to be 
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dealt with by the law. In the latter case the combination is a 
definite entity which can be identified by the public, and which the 
law can readily deal with as it pleases. Moreover its brings with 
it the real economic advantages of large scale production. The 
application of this rule to corporate combinations made the existence 
of every great corporate combination in the country probably 
illegal, although this was not fully recognized until some years 
after the decision in the Northern Securities case, where the prin- 
ciple was first laid down. In short, it is fair to say that the law 
and business of the country had got into what is little exaggeration 
to call an impasse. 

Then came the decisions in the Standard Oil and Tobacco 
cases, and the situation which had appeared to be a blind alley 
from which there was no turning, save by the means of remediable 
legislation which it seemed impossible to obtain, became greatly 
cleared up. Those decisions deserve the admiration of every intel- 
ligent man, whether business man or lawyer, as representing the 
highest form of performance of the judicial function. 

The law as left by these decisions may be summarized as follows. 
Any undue or unreasonable restraint of interstate trade is illegal. 
Trade is unduly restrained by agreements which lessen competition 
among those agreeing to an extent which may reasonably be thought 
to injure the competing or consuming public. Trade is also 
restrained unduly by acts, combinations, or mere conditions of 
existence, which represent a purpose to increase the trade of those 
who are parties to the assailed transaction or condition, by inter- 
fering with the right to trade of those who are strangers to such 
transaction or condition; or, in other words, a purpose to acquire 
monopoly control. Trade is not necessarily unduly restrained 
by the termination of competition among those who voluntarily 
combine in the form of a corporate combination. Nevertheless, 
the combination of a great number of previously independent 
corporations, certainly if by means of a holding company, and 
probably if by means of the purchase of plants outright, creates a 
prima facie case of illegality. Given an undue restraint, the law can 
reach any possible form of organization or condition of existence 
in which such restraint is manifested. 
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A corporation, whether it represents a combination or not, may 
increase its business to any extent, if it does so not by interfering 
with the right of others to compete, but by means of proper methods. 
The following are obviously proper methods: excellence of product, 
lowness of selling price, efficiency of management, skill in marketing 
of product, and ability to attract the custom of the public by reason 
of the above methods and by advertising. To meet increased 
trade acquired by proper methods, a corporation, whether it repre- 
sents a combination or not, may increase its capital to any amount, 
extend its plant to any size, and may purchase the plants of any 
persons or corporations who are genuinely willing to sell. 

A corporation, whether it represents a combination or not, 
may not attempt to acquire monopoly control. It may not 
increase its trade by interfering with the right of others to trade, 
that is, by killing off or preventing the competition of outsiders by 
means of unfair methods. Unfair methods are many, and no 
general description can cover them all. Broadly speaking, they 
consist principally in acts which, standing alone, are not for the 
benefit of the corporation, but for the purpose of injuring others. 

Such, I think, is the fair interpretation of the recent decisions. 
Throughout the opinions in both cases, it is the rights of outsiders, 
of strangers to the assailed transactions, which are insisted upon. 
The dominating note of the recent decisions is this warning ad- 
dressed to business men: ‘You shall not interfere unfairly with 
the rights of others.”” The subject of attack is not the perfectly 
sound economic principle of combination, but monopoly control 
and unfair methods; loosely speaking, wrongdoing. 

The broad principles of the recent decisions are sound. They 
represent a sound analysis of the trust problem, considered from 
the economic point of view which is manifestly the proper one. 

I believe the sociological problems, the questions of wages and 
labor, go far deeper than what is really involved in the trust 
problem and that it is a mistake to confuse the two. I recognize 
the barbarity which permits the employment of young children. 
To my mind the propriety of establishing something in the nature 
of a minimum wage for all labor, to which if necessary the govern- 
ment should contribute a part, is clear. It is very well to talk 
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about the interests of business, and to lay stress on the argument 
that we must not be allowed to fall behind in the world’s trade. 
But when we are confronted by the concrete case of a small and 
weakly child spending long hours at labor in a factory, or by the 
concrete case of a man working at his daily task for ten or twelve 
hours a day, for seven days a week, and as a result securing, for 
himself and family, compensation barely enough to keep body and 
soul together, we know that such a state of affairs is wrong; that 
all the specious arguments in the world do not make it right; 
and that something must be done about it. To put it in its broad- 
est terms, I recognize the importance, indeed the necessity, of 
providing in some way that the opportunities of existence—not 
the rewards but the opportunities—shall be more nearly equal. 
But I insist that this sociological problem stands on its own feet, 
and is not a part of the trust problem proper, but rather of the 
general life of our times. The situation from the point of view of 
labor and employment is infinitely worse in England and on the 
Continent of Europe than it is in this country. We do not have 
to contend here with that terrible problem of a starving, submerged 
poor, to anything like the same extent that they do abroad. Yet 
there are no trusts as we understand the word in England and on 
the Continent. Let us endeavor to ameliorate conditions which 
require and deserve it, but let us not confuse our minds and retard 
our progress by the false assumption that this sociological problem 
is inherently or peculiarly a part of the trust problem. 

The economic view of the trust problem requires merely that 
the law should provide and insist on fair play for competition and 
fair play for combination. In the past combinations have had a 
giant’s strength, and have been permitted to use it like a giant. 
Under proper conditions things may be safely left to work out 
their own course. It is by no means certain, in fact it is extremely 
doubtful, whether the combination movement, if made to depend 
simply and solely on real economic efficiency, will go to the point 
which many seem to dread. Indeed I risk the prophecy that when 
it is made clear that combinations are no longer to have a sure 
thing, competition, the natural and proper remedy for monopoly, 
will to a great extent check that movement. 
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It is true that there are strictly business advantages in combina- 
tion. It is also true that there is a very general desire for individual 
identity. It is true that men do not care to enter a hopeless fight; 
but the instinct to compete remains a primary characteristic of the 
American people, and requires only opportunity to enter a contest 
which shall be fair. Human nature may well be too strong for a 
mere economic principle. At any rate the law will have properly 
performed its function if it insists on an absolutely fair and open 
path on which events may take their natural course, whatever 
that may be. If the real economic benefits of combination are 
sufficient to carry the day, well and good. When that has occurred, 
if it ever does, a new problem, requiring different treatment from 
that now before us, will have arisen. In the meantime and imme- 
diately, the economic advantages of combination must be stripped 
of the extraneous support of unfair methods. 


Ill 


I have tried to point out what principles should govern positive 
law on the subject of trusts. I have also expressed the opinion 
that the Standard Oil and Tobacco cases represent those sound 
principles. If this is true why does anything remain to be done? 

The difficulty with the existing situation is that the present 
machinery of the government is not adequate to carry out these 
sound principles in practice; that the principles so far as they are 
embodied in positive law appear only in general terms, and do not 
furnish a definite guide for either business man or government. 
In a word, we are left to depend on an absurd anomaly, the regula- 
tion of business by law-suit. 

In my opinion the time is ripe when a plan which shall be well 
rounded and complete may be enacted into positive law. Further 
experience is hardly likely to reveal phases of the question not 
already perceived. Business men have at last seen the blind folly 
of fighting tooth and nail against any restrictive legislation what- 
ever. Largely asa result of the prosecutions and civil suits brought 
by the government under the anti-trust act their minds have be- 
come readjusted to more wholesome standards. Honest and wise 
legislation, if it can be obtained, will receive a very general welcome. 
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The legislation to be adopted must appeal favorably to the 
average man’s sense of fairnesss. Right and wrong as the terms 
are commonly understood exist here as elsewhere. That which 
is permitted must appeal to the average man as right, and that 
which is forbidden must appeal to the average man as wrong. 
The law must not discriminate against the wise, the farseeing, 
the successful, on behalf of the unskilful and the indifferent. 
Competition and trade must probably always remain to some 
extent a species of warfare. Men of ability, brains, ambition, and 
imagination will win, in this fight as in any other, over less 
capable opponents. The accredited and proper weapons to be 
used are satisfactory service and products, and cheapness to the 
consumer. Blows struck from behind with the bludgeon of unfair 
methods must be declared to be against the rules. What does 
this mean when applied to the combination idea? It means 
this—the law need not insist arbitrarily on competition: neither 
should the law accept it as a settled fact that competition is played 
out, and permit the combination idea to be artificially forced. 
Competition must have a fair chance. 

It is easy to indulge as I have done in the generalizations and 
broad statements common to discussions of this great subject. 
When it comes to specific legislation, the matter at once becomes 
exceedingly difficult. In fact it is a task which may well make 
even the reckless timorous. Nevertheless I am going to offer for 
your consideration very definite suggestions for legislation; and 
my suggestions are these: 

Public Service companies are, of course, entirely excluded from 
consideration. 

Actually existing combinations which have reached their present 
condition through unfair methods which in the future will be for- 
bidden must either (a) disintegrate under the anti-trust law, or (6) 
reorganize under the federal Corporation law to be mentioned later. 

Legislation when finaily enacted would of course be consolidated 
in one statute. As, however, there are several integral parts to the 
plan I suggest, and as it is possible that some might be approved 
and some rejected, for clearness I have separated my suggestions 
into parts. 
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Part r. The anti-trust act retained without amendment. 

Part 2. An Act of Congress forbidding all sorts of unfair com- 
petition, which shall apply to all corporations doing an interstate 
business, whether incorporated under the federal law or not, the 
sections of which shall be substantially as follows: 


SECTION 1. Any corporation which itself, or through any person or per- 
sons, or through any other corporation or corporations, in any manner sells, 
leases, or supplies its products in any part of the United States at a lower 
price than the average net price at which it sells, leases, or supplies similar 
products in similar amounts elsewhere in the United States, for the purpose 
of destroying competition, shall be liable to any bona fide competitor for all 
damage thereby caused to such competitor. Proof by the plaintiff of six 
sales made by the defendant at a certain price shall be prima facie proof of 
the average net price. Any director or officer of any corporation giving 
instructions or being actively responsible for the doing of any act above 
described as imposing liability on his corporation shall be subject to a fine 
of not over $10,000 or imprisonment for not over one year. 

Sec. 2. Any corporation which itself, or through any person or persons, 
or through any other corporation or corporations, in any manner refuses to 
sell, lease, or supply without restrictive terms, its products to any person, 
partnership or corporation, upon being tendered in cash the price, allowing 
for usual discounts at which it sells, leases or supplies such products in similar 
amounts to persons with whom it deals, and allowing for freight rates, shall 
be liable to any such persons, partnership, or corporation offering to buy, for 
all damage thereby caused to such intending purchaser; provided that it 
shall be a defense to such action if the defendant corporation proves that it 
was in fact unable to sell, lease, or supply as requested. Any director or 
officer of any corporation giving instructions or being actively responsible 
for the doing of any act above described as imposing liability on his corpora- 
tion shall be subject to a fine of not over $10,000 or to imprisonment of not 
over one year. 

Sec. 3. Any officer or director of any corporation who gives instructions 
or is actively concerned in causing any person to enter the employ of a com- 
peting corporation for the purpose of spying on its operations, and learning 
its methods, or otherwise employing any person for such purpose, shall be 
subject to a fine of not over $10,000 or to imprisonment of not over one year, 
and any person who is so employed shall be subject to the same penalties. 

Sec. 4. No corporation engaged in interstate trade shall hold or have any 
beneficial interest in the stock of any other corporation in the name of any 
trustee, or in any other name than its own. Every corporation shall report 
to the federal Trade Commission all stock of other corporations held by it. 
Any corporation failing to observe the provisions of this section shall be 
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liable to a fine of not over $50,000, and any director or officer responsible for 
such failure shall be subject to a fine of not over $10,000 or to imprisonment 
of not over one year. 


The above section is intended to prevent secret subsidiary or 
bogus independent companies. 

Sec. 5. No corporation shall acquire more than 20 per cent of the source 
of natural supply for the business in which it is engaged. (Penalties.) 

I have not been able to put the provisions of the above section 
in statute form satisfactory to myself. The intent is to prevent 
the keeping off of competition by controlling the primary raw 
material of an industry, such as ore lands, mineral deposits, and 
the like. 

This part of the legislative program would apply to all corpora- 
tions doing interstate business. As to this there is nothing volun- 
tary. It is intended to furnish definite rules for business men, 
and at the same time to enable the government to prosecute single 
misdemeanors instead of an entire conspiracy. All other definite 
and easily ascertained forms of unfair competition should be 
included in this part of the program. 


Part 3. An act of Congress forbidding the making of combina- 
tions, except by purchase of plant or all capital stock, substantially 
as follows: 


SECTION 1. No corporation engaged in interstate trade shall purchase or hold 
any less than the entire capital stock of any other corporation or corporations. 
Any corporation may purchase outright for cash or stock the entire capital 
stock or the whole or any part of the plant of any other corporation. Any 
director or officer of any corporation giving instructions or being actively 
responsible for the doing of any act forbidden by this section shall be subject 
to a fine of not over $10,000 or to imprisonment of not over one year. 


Part 4. An act of Congress forbidding loose combinations, 
except under certain conditions, substantially as follows: 


SECTION 1. Any corporation which, except as permitted by Part 3, enters 
into any agreement, combination, form of organization or condition of exist- 
ence with any other corporation or corporations, individual or partnership, 
the effect of which is to lessen directly and substantially competiton among 
the persons so agreeing or arranging, shall be subject to a fine of not over 
$50,000; and any director executing or voting for any such agreement or 
arrangement shall be subject to a fine of not over $10,000, or to imprisonment 
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of not more than one year. Any person executing or entering into any such 
agreement or arrangement shall be liable to the fines and subject to the 
penalties provided for in the case of directors of corporations. Provided, 
however, that such agreements may be made if filed with the federal Trade 
Commission, and if after a public hearing on the same which shall be adver- 
tised so that all interested persons may have thirty days’ notice thereof, the 
said commission approves the terms, including prices fixed thereby. And 
provided also that this section shall not be held to forbid bona fide partner- 
ships of individuals the members of which assume full partnership liability. 


Parts 3 and 4 are intended to draw a sharp distinction between 
loose combinations and real fusions. The first defines exactly 
how real fusions are to be made. It should be noted that as to 
such combinations there is no provision for government regulation 
of prices. In the case of real fusions competition itself will effec- 
tually regulate prices. There is no necessity for applying an 
undesirable method of treatment to the combination principle 
when it appears in this genuine and economically sound form. 

Part 4 forbids loose combinations of every kind and in any 
form except when expressly permitted by the federal authority, to 
which in this instance is given power to regulate prices. I think 
there is no alternative for this except to forbid loose combina- 
tions without exception. On such combinations competition has 
practically no effect. . 

I have in these suggestions provided for criminal penalties but 
I feel that making a crime of acts which belong in the sphere of 
economics is at best an unfortunate necessity. Frankly I do not 
know whether it is really necessary or not. Of course the penalties 
in the suggested legislation would stand on a very different basis 
from those provided by the Sherman law. The former cover only 
definite acts; the latter apply to conduct which is even yet not 
precisely described. Moreover in the case of the proposed legisla- 
tion, business men would have notice in advance of what was 
unlawful. The practically ex post facto element of criminal 
proceedings under the Sherman law would be lacking. If, how- 
ever, the same result could be attained merely by civil liability 
for damages by securing to the competitor the fair chance to which 
he is entitled, by permitting him to profit directly from the trust 
evils, I should prefer that method. Possibly the desired result 
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could be attained in still another way. All interstate corporations 
could be required to take out a federal license and the license could 
be revoked as to any corporation which enaged in the forbidden 
unfair competition, or otherwise violated the proposed statutes. 

Part 5. An act of Congress providing for the voluntary incor- 
poration of companies doing interstate business. This should 
be in general like the Massachusetts Business Corporation law. 
It should, however, require more detailed reports as to property 
against which stock is issued. It should also provide that the 
issue of bonds, and of stock subsequent to the original stock issue, 
should be approved by the federal Trade Commission. 

Part 6. An act of Congress providing for a federal Trade Com- 
mission of [any suitable number] members, whose duties shall be 
to have general charge of the voluntary incorporation of inter- 
state companies under Part 5; to receive reports as to stock owner- 
ship; to pass on agreements of loose combinations; to require 
such additional publicity as to corporate reports as the commis- 
sion may think best to prescribe; to require uniform methods of 
accounting; and to make recommendations for further legislation. 
This commission should not have power to instruct or advise as to 
single acts of corporate management, such as the purchase of other 
companies, the plans for the development of a business and the like. 

I wish to emphasize my opinion that this commission should 
not be a board to which business men could run and ask questions. 
I do not believe that idea is workable at all. I do not believe the 
members of such a commission, whoever they were, would be com- 
petent to advise corporations as to detailed business transactions. 
Moreover under proper legislation such advice would be entirely 
superfluous. The law itself should be clear enough for a business 
man to know what he can and cannot do legally, without asking 
the advice of a government official. 

Part 7. An act of Congress definitely connecting the proposed 
legislation with the Sherman law substantially in the following 
form: 

SECTION 1. The doing of any of the acts prohibited by the foregoing acts 


of Congress or any of them shall constitute a prima facie case of unreasonable 
restraint of trade under the anti-trust act in any civil proceeding. 
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SEc. 2. Any corporation, which has not violated any of the provisions of 
any of the foregoing acts of Congress and has incorporated under the federal 
law, shall be liable to prosecution, dissolution, or injunction under the anti- 
trust act, only on proof that it has in some way not specified in any of said 
acts directly and maliciously injured any one or more of its competitors. 


Many persons, including the President in his message to Con- 
gress, have favored legislation supplemental to the anti-trust 
act. Supplemental legislation must have for its intent an endeavor 
to clear up the existing situation. This it cannot do unless it 
connects itself by express reference to the anti-trust act. There 
must not be left a missing link in the chain of legislation. There 
must be a harmonious whole made up of definitely related parts. 

It seems to me fair that when a corporation deliberately disobeys 
any plain provision of statute law, it should assume the burden 
of proving that it has not unreasonably restrained trade. On the 
other hand, if the corporation has faithfully obeyed every pro- 
vision of statute law which is expressed in definite terms and has 
voluntarily submitted to the requirements of the federal Incorpora- 
tion law, I think it should be liable to action under the anti-trust 
act only when it has in some new and ingenious way wrongfully 
injured its competitors. Only by such injury could it restrain 
trade or attempt to secure monopoly control. 

I do not pretend that my suggestions represent the precise 
form of legislation that should be enacted. To draft a statute 
is a difficult matter, which can be successfully done only after full 
conference and free discussion with others, and this I have not had. 
My suggestions are offered chiefly for the purposes of illustration. 
In form, and as to the machinery provided for giving them effect, 
I have no doubt they are inadequate. But I do believe that they 
represent in substance the sound principles on which enlightened 


legislation must rest. 


ROBERT L. RAYMOND 
Boston, Mass. 
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Throughout this paper I shall assume for the sake of argument 
that a time will presently come when we shall abandon our present 
attitude toward the trusts, that is, shall cease our efforts to break 
them up, and, instead, shall approve a policy of legalizing industrial 
combinations and subjecting them to government regulation. I 
believe that in our discussion of trusts it is wise for us frequently 
to adopt this assumption, inasmuch as the tendency of popular 
thought at the present time is strongly in the direction of giving 
legal sanction to consolidations, and it is therefore probable that 
at a date not far distant a change of public policy will actually 
occur. If that is to be the case it is surely none too early for us to 
begin seriously to discuss the essential features of an effective 
system of trust regulation. 

It is true that we cannot as yet determine exactly what the scope 
of trust control should be; but we know that under any circum- 
stances it must be very great. It might conceivably extend to the 
regulation of prices, quality of output, capitalization, accounts, sales 
methods, wages, and the conditions of labor, all of which would in- 
volve official valuation of properties, public inspection of bocks 
and papers, and the submission of financial and operating reports 
by the companies to the government. But whether trust control 
embraced all of these subjects or only a portion of them, its influence 
would be very profound. Moreover, it would cover an exceedingly 
wide range of business enterprises. It would reach not only all of 
the combinations now known to be in existence, but a large number 
of others which are now maintained under the veil of secrecy, and 
also a throng of new consolidations which would speedily be 
formed. Thus its influence would be far reaching as well as pro- 
found. For these reasons it should certainly from the outset be as 
wise and as effective a system of regulation as possible. In all 
prudence and foresight, therefore, it is time to abandon mere 


* A paper read before the Western Economic Society at Chicago, March 1, 1912. 
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generalizations respecting it, and to undertake a thorough and 
detailed consideration of its nature and methods. 

In the development of a plan for the control of combinations 
many questions would arise, but none, perhaps, more important 
than that involving the determination of the department or depart- 
ments of government to which the work of regulation should be 
assigned. To this particular subject, therefore, the present paper 
invites attention. 

The part to be played by the legislative branch of the govern- 
ment is easily determined. Congress would enact the basic law 
establishing the system of control, sketching out its leading features, 
and, perhaps, laying down certain broad principles for its admin- 
istration; but the actual work of regulation would necessarily be 
placed in other hands, executive or judicial. Such being the case 
the question of practical importance is this: Should the regulative 
powers and functions bestowed on administrative officers be 
exercised by them free from judicial interference, or, on the other 
hand, should appeals from their acts and decisions be allowed to 
the courts ? 

This question, thus broadly stated, must be more specifically 
defined. There are certain customary types of judicial review 
which I do not intend to call into controversy. One of these is the 
examination by the courts of the point as to whether, in issuing a 
given order, administrative officers have exceeded the authority 
conferred upon them. Another is the judicial determination of the 
question whether the order conflicts with a definite provision of the 
Constitution; for example, whether an order of a federal board is 
void because it applies to forms of business beyond the constitu- 
tional jurisdiction of the federal government. Whether these kinds 
of judicial intervention should be allowed in connection with trust 
regulation I do not propose to discuss. I wish, on the contrary, to 
confine myself to the consideration of one particular species of 
judicial review, namely, that in which the court essays to judge of 
the reasonableness of an act, and ends by declaring it void if, in the 
opinion of a majority of the court, it is unreasonable. It is this 
vague, undefined, discretionary power of review which is most open 
to criticism. 





4 











328 JOURNAL OF POLITICAL ECONOMY 


That every act of all of the departments of government should 
be reasonable goes without saying. When a court proclaims this 
obviously correct proposition no one is inclined to dispute its 
truth. But nevertheless there is a question of great significance 
which inevitably arises in this connection. Inasmuch as opinions 
may and often do differ as to what is reasonable, whose judgment 
should control? What authority should be vested with final power 
to decide whether governmental acts are reasonable or not? It is 
surprising that the American people have given almost no attention 
to this fundamentally important question, but such is the case. 
The courts, however, have assumed the responsibility of answering 
the question and have answered it by asserting that it is their 
prerogative to determine the reasonableness, not only of their own 
acts, but of most of the acts of the other two departments of 
government as well. 

But how can the courts sustain the claim that they are entitled 
to exercise so vast a power? It is one thing to say that the acts of 
legislative and administrative authorities shall be reasonable. It 
is quite a different thing to say that they shall be reasonable in the 
eyes of the judges. On what basis can such supremacy of judicial 
discretion be maintained ? 

There is not lacking in judicial decisions evidence of a disposition 
on the part of the courts to attempt to justify their assertion of 
power on the ground of an extra-constitutional authority to annul 
any act opposed to the principles of natural right and justice; but 
the courts have spared themselves the necessity of defending this 
idea by their interpretation of the due-process-of-law clause which 
appears in the Fifth and Fourteenth Amendments: ‘“‘No person 
shall be deprived of life, liberty or property, without due process of 
law.”’ At one time those words had a definite, precise meaning; 
but that is no longer true. As the result of a series of judicial 
decisions, ‘‘to deprive of liberty or property without due process of 
law” had come to mean “to restrict or invade private rights of 
liberty or property unreasonably.” Under this strained construc- 
tion of the clause, any legislative or administrative act which, in 
the opinion of the judges, unreasonably infringes liberty or property 
rights is unconstitutional, and the judges may so declare it. Any 
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act, therefore, affecting the right of life or of liberty or of property 
may be appealed to the courts, which may determine whether in 
their judgment it is reasonable, with power to annul it if their 
opinion is unfavorable to it. In the end all such questions must, of 
course, be settled by a majority of the Supreme Court of the 
United States. 

It is to be noted that those who drafted and adopted the due- 
process-of-law clause in the Fifth and Fourteenth Amendments 
did not intend or expect it to be interpreted and employed as it has 
been. That it would be used as a warrant for judicial interference 
in industrial regulation never entered their minds. Furthermore 
the Supreme Court did not at first so use it. For example, when 
the question of government regulation of railway rates first came 
before the court, in 1876, that tribunal vigorously denied that there 
was anything in the Constitution—even in the due-process-of-law 
clause—which would justify a court in considering the question of 
the reasonableness of the rates. This view the court maintained 
for fourteen years." 

But gradually the doctrine of reasonableness has become estab- 
lished and the judicial discretion has become supreme over that of 
the legislative and administrative branches of the government. 
When laws are passed providing for compensation for injured 
workmen, or limiting the hours of labor in certain employments, or 
requiring factory owners to maintain certain standards of sanitation 
and ventilation, or specifying for public utilities their rates or the 
character of their services, the enforcibility of such laws depends 
upon the will of the courts. In fact the reasonableness and hence 
the validity of all legislative and administrative acts for the regu- 

t With reference to judicial review of the reasonableness of rates prescribed by 
government authorities for railways and other public utilities, it is a curious fact that 
most people seem to regard such interference by the courts as an altogether natural 
proceeding, which is to be taken for granted as if it were customary, and the expediency 
of which is not to be questioned. Yet in point of fact this special type of judicial 
review has been practiced for less than twenty-five years. It is an innovation—a 
recent and unique experiment in government—which the people should have been 
following with lively interest. But they have paid little heed to it, because, I suppose, 
of that absurd habit which Americans have, of going on the assumption that while 


legislators and executive officers may err, everything that a court does—particularly a 
high court—is right. 
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lation of industry is a matter for judicial determination, because all 
such acts affect in some way private rights of liberty or property, 
or both. 

With these considerations before us we are now ready for a more 
exact statement of our question, which relates specifically to the 
desirability of applying to trust control this form of judicial inter- 
vention. To the extent that administrative officers are charged with 
the work of regulating combinations, should the reasonableness of their 
acts and decisions be subjected to review and final determination by 
the courts?* 

If Congress were to take action in the matter today, it is prob- 
able, even certain, that it would answer this question in the affirma- 
tive. Two reasons may be given for this opinion. Of late years 
there has been so much intervention by the courts in industrial 
regulation that the general public have become accustomed to it, 
and have come to accept it as a matter of course. But furthermore, 
as has just been explained, the Constitution as judicially inter- 
preted authorizes the courts and in fact casts upon them the duty 
of reviewing legislative and executive acts for the regulation of 
industry. This being the case, it would be necessary to supplement 
administrative supervision of trusts by judicial review, so long as 
our Constitution remained unchanged. 

But it is my purpose to maintain the proposition that if this is 
true—as I fear it is—then the Constitution ought to be so amended 
as to remove the necessity for judicial review, and permit the 
establishment of exclusively administrative regulation of trusts. 
To my mind it would be a grave mistake to subject to the mercy 
of the courts the acts of the executive officers charged with the 
control of business combinations. To do so would be to insure at 
the outset the failure of their work. It would mean a weak and 
ineffective system of regulation which could never succeed in pro- 
tecting the people against exploitation by the powerful interests 
who would dominate the highly centralized industries of the nation. 

* Hereafter in this paper, whenever the expressions “judicial review,” “judicial 
intervention,” and the like, are used, they should be understood in the special sense 


just indicated. That is, they refer to judicial determination of the reasonableness of 
acts or decisions. 





TRUST REGULATION AND THE COURTS 331 


It would plunge the country into grievous difficulties, escape from 
which would involve a long and strenuous and agonizing struggle. 
It would postpone to a distant date the realization of industrial 
democracy, and therefore also the attainment of our American ideal 
of democracy in government. In short, it would be little less than 
a national calamity. 

That this would be true, it seems to me, has been proved by 
experience. Anyone who will observe, with impartial mind and 
without legalistic predilections, the operations of judicial review in 
this country, must be convinced that it has had and is having a 
baneful effect upon the efforts of the public to correct the economic 
evils of the age through government action. For this unfortunate 
fact numerous reasons may be given. Of these there are two 
which first demand attention, inasmuch as upon them most of the 
others in large measure depend. 

One of these fundamental reasons is to be found in the fact that 
the questions involved in industrial regulation are essentially 
economic rather than legal in character. That this is true seems so 
evident as hardly to need statement, but since the contrary is often 
assumed it should be emphatically affirmed. Is the determination 
of quality of output a legal matter? Obviously not. It isa matter 
of business. Is it a legal task to work out a system of accounting 
and oversee its operation? Clearly not. That is work calling for 
the exercise, not of legal, but of business talents. Yet the same 
thing may be said of every other possible phase of trust regulation 
—-prices, sales methods, capitalization, wages, labor conditions. 
Without exception these involve economic, industrial, and financial 
considerations, but they are in no real sense matters of law, for 
their determination does not depend upon the application of legal 
principles or upon the employment of judicial methods and 
practices. Thus in their intrinsic nature there is nothing to make 
them proper subjects for judicial treatment; and when, therefore, 
legislative or administrative authorities undertake to control them, 
no justification for judicial interference can be found in the 
character of the subjects regulated. 

The second fundamental reason for the pernicious influence of 
judicial review may be discovered in the related fact that the 
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questions involved in industrial regulation are legislative and 
administrative rather than judicial in character. The distinction 
between questions which are legislative or administrative on the 
one hand, and those which are judicial on the other, has often been 
drawn, but never more clearly than by the master mind of Judge 
Thomas M. Cooley. A judicial question, he points out, is one 
which can be solved by the application of legal principles and rules, 
while a legislative question is one which cannot be solved by rules, 
but is a question of policy, of judgment, of discretion. It is the 
very function of the courts to settle controversies by the proper 
application of the rules and principles of law. Their work resembles 
that of the mathematician, who solves his problems by the skilful 
use of axioms, rules, and formulas. On the other hand, it is the 
function of the legislature to determine questions of public policy 
which cannot be so settled, because they are wholly matters of 
judgment and discretion. This does not mean that judicial tasks 
can be performed mechanically, without the exercise of discretion 
amd a discerning judgment. But the significant fact is that the use 
of those qualities, in judicial as in mathematical questions, is merely 
incidental to the application of the rules. For legislative questions, 
however, no rules exist, and they are, therefore, matters of discretion 
from beginning to end. 

With this distinction in mind it is clear that the questions 
involved in industrial regulation are not judicial in character. No 
rules can be found adequate for their solution. In most connections 
no rules can be found at all, and in the few cases in which they have 
been suggested they have proved wholly insufficient and even 
misleading. 

A few illustrations will serve to enforce this distinction and its 
bearing upon industrial control. Let us take as an example of a 
judicial question one such as would arise in an action of assumpsit. 
One party is suing another for breach of contract, and the question 
arises whether a contract has actually existed between them. 
This is undoubtedly a judicial question, which can be settled by the 
application of a number of legal rules, such as the rules that in a 
contract an offer and acceptance must be discoverable, that the 
promise must be supported by a consideration, and that, in various 




















TRUST REGULATION AND THE COURTS 333 


types of contracts, certain formalities must be observed. By 
testing the alleged agreement according to these and other require- 
ments, familiar to all lawyers, the court determines the question 
whether a contract has really been formed. 

But on the other hand take the question as to how large the 
license fee for saloons should be. Should it be $100 or $300 or some 
othersum? No rule exists to aid in answering this question, which 
is therefore legislative and not judicial. Take the question of 
limiting the hours of labor of children between the ages of twelve 
and sixteen. Shall such hours be ten a day, or eight, or seven, or 
five, or what? Can the question be settled by rule? Obviously 
not. Take the question of factory conditions. Exactly what 
standards of cleanliness, sanitation, ventilation, lighting, and pro- 
tection from machinery should be maintained? Are there rules 
which furnish the answer? There are none. Take finally the 
matter of prices. Can prices be fixed by rule? No. It is true 
that in railway rate cases the courts have announced a few dicta 
which bear the outward semblance of rules, but, as Judge Cooley 
has so clearly shown, these quasi-rules do not settle a question of 
rates. They simply open up for discussion other questions which 
are wholly matters of judgment and discretion. 

Thus throughout the whole range of industrial regulation, 
including the field of trust control, we find that the questions 
involved, pertaining to prices, accounts, quality of product, sales 
methods, wages, and so on, are all questions of a character which 
precludes the use of rules as the method of solution, but necessitates 
the exercise throughout of judgment and discretion. Thus they 
are legislative and administrative but plainly not judicial. Con- 
gress, therefore, should establish the system in its main features 
and an administrative authority should perform the actual work of 
regulation, but the acts of neither of them should be subject to 
judicial review. 

But at once I imagine an objection. It may be asked how I can 
claim that questions of industrial regulation are not judicial, when 
in fact they are being finally settled in this country by the courts. 
Is that not proof that they are judicial in character ? 

No, it is not. For why are they settled in this country by the 














334 JOURNAL OF POLITICAL ECONOMY 


courts? Is it because the questions raised are intrinsically legal 
or judicial? Far from it. It is simply because the Constitution 
requires it; because, in particular, the due-process-of-law clauses 
in the Fifth and Fourteenth Amendments, as they have been 
judicially interpreted, throw upon the courts the duty of review. 
But we must guard against entertaining the delusive notion that 
because the Constitution assigns a given function to a certain 
department of government, the function is therefore necessarily in 
its nature a part of the proper sphere of that department. Suppose 
that we were to amend the Constitution so as to confer on Congress 
the power of trying damage suits in personal-injury cases. Would 
the character of those admittedly judicial questions be thereby 
changed and would they henceforth be legislative? Or if we were 
by constitutional amendment to confer on the courts the right of 
passing tariff laws, would the legislative questions involved in the 
enactment of such statutes forthwith become judicial? The point 
of these illustrations is that even the Constitution cannot work the 
miracle of changing the essential nature of questions. If, there- 
fore, questions of industrial regulation are in reality non-judicial, 
the fact that the Constitution assigns their final determination to 
the courts cannot alter their nature. 

In this connection we should remind ourselves that judicial 
review is a comparatively recent development; that it was for 
centuries never dreamed of by our English and American ancestors 
that during that period the notion that there could be anything 
judicial in questions of industrial regulation never entered the 
minds of judges, or of anyone else; and that even today almost all 
civilized nations, except our own, reject that notion and refuse to 
allow judicial review. Furthermore, our courts now endeavor to 
justify their intervention, not on the ground that the questions 
are essentially judicial, but rather on the plea of constitutional 
requirements. 

In the light of these considerations it seems beyond dispute that 
the American practice of judicial interference with industrial regu- 
lation, though authorized by the Constitution as judicially inter- 
preted, is not warranted by the character of the questions involved. 
Conceding this, however, some might argue that although industrial 
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questions are not judicial in nature, no harm can result from 
intrusting them to the courts: that the courts can be relied upon 
to give them intelligent and adequate treatment. This is an argu- 
ment which many people would readily accept, because of their 
traditional confidence in the wisdom and character of our judiciary, 
in spite of the fact that on general principles no class of questions 
should be assigned to a body to which they do not naturally 
belong. It therefore becomes necessary to show that judicial review 
of industrial regulation is not harmless, but that definite evils 
inevitably result from it, that specific difficulties attend its exer- 
cise, and that these mischiefs are so serious as to justify its unquali- 
fied condemnation. Let us therefore notice briefly what some of 
them are. 

1. In the first place, the final settlement of industrial questions 
is in the hands of judges who know very little about industrial 
questions, and who have had no special preparation for dealing 
with them. For, naturally enough, our judges, having devoted 
themselves to the law, have obtained with rare exceptions no 
training in the use of economic principles and have made no 
thorough investigation of industrial conditions. Furthermore, 
they have no opportunity while on the bench to make an adequate 
study of these matters. Engaged the greater part of their time in 
the settlement of strictly judicial questions, they cannot find 
leisure to acquaint themselves sufficiently with the economic 
problems which are becoming ever more numerous and com- 
plicated. They are therefore hardly qualified to review the acts 
of administrative officers who can keep in close contact with the 
subjects of their regulation, and who by undivided attention to 
such subjects can acquire a thorough familiarity with them and an 
expert acquaintance with the principles pertaining to them. 

2. In the second place, legal technicalities interfere with the 
proper determination of economic questions. Technicalities, I 
realize, are to some extent necessary when applying rules to the 
settlement of controversies. But in treating a question of public 
policy affecting business they are pernicious. This is especially 
true with reference to the technical rules of evidence, and to the 
fact that the outlook of a court is seldom broad enough. A dis- 
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cretionary question of economic policy, coming before the court, is 
treated as a “case” —a controversy between parties—whereas in 
reality it is usually a many-sided question involving numerous 
interests, social as well as particular. To put in a nut-shell the 
idea which I have in mind, I should say that a court looks at 
industrial conditions through the case, whereas it should look at 
the case through industrial conditions. 

3. In the third place, the courts, being accustomed to the 
settlement of questions by rule, naturally seek for rules with which 
to solve the economic questions which come before them. But as 
there are no rules which can serve such a use, a court’s search 
usually ends in total failure, in which case it must decide the 
question of reasonableness on the basis of whatever ideas of wisdom, 
justice, or expediency the individual judges may happen to enter- 
tain, or on the basis of previous decisions, rendered by other jurists, 
which have no better foundation. But occasionally the court, 
failing to discover real rules, may adopt imitation rules. In other 
words, the court, reaching out after rules and finding none, may 
clutch at fictions. And it may use these fictions in settling cases. 
To illustrate: in railway rate cases the federal Supreme Court has 
adopted the quasi-rule that a change in rates will not affect the 
volume of traffic. This is an example of what is politely termed a 
legal fiction, but in point of fact, itis an untrue statement. Every- 
one knows that with rare exceptions a change in a railway’s rates 
does affect the amount of business, and to assume the contrary as 
an indisputable fact is to inject at the outset a large element of 
error into the work of the court. Again, in rate cases the Supreme 
Court has also adopted a method of procedure which assumes that 
interstate rates average the same as intrastate rates. This likewise 
is so far from the truth as to insure the attainment of an incorrect 
result. Other examples might also be given to illustrate my point 
that, in their futile search for rules with which to settle industrial 
questions, the courts sometimes rest content with the veriest types 
of legal fictions. 

4. In the fourth place, the delays inseparable from judicial 
proceedings have always been an obstacle to efficiency in industrial 
regulation, and would surely prove a notable impediment to the 
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control of trusts. Questions pertaining to prices, accounts, sales 
methods, and so on, demand prompt action, such as administrative 
officers alone can take. But with judicial proceedings following 
administrative action, and these supplemented by further pro- 
ceedings on appeal, final settlement would be so long postponed as 
to be robbed of much of its value. 

5. In the fifth place, were judicial review to be allowed in con- 
nection with the regulation of trusts, the Supreme Court would 
literally be swamped with cases of that class. All questions could 
ultimately be carried to the Supreme Court, on account of their 
constitutional character, and they would surely be multitudinous, 
because trust control would touch many types of business and many 
aspects of each type, and because, moreover, each case would be 
in a high degree sui generis, and hence could not be regarded as in 
effect settled by apparently similar cases. For example, a decision 
holding that a certain price for a given commodity was proper in 
Wichita, Kan., would not by any means prove that the same price 
should be charged for the same commodity in New York City. A 
capitalization of $1,000,000 held correct for corporation A might 
be wholly wrong in the case of corporation B. Certain qualities of 
output approved for one concern would not mean that other con- 
cerns should not be allowed to turn out a product of a different 
character. So numerous, so varied, and so peculiar would be the 
questions arising under trust control, that if appeals were allowed 
to the courts the Supreme bench would have little time for any of 
its other and more proper work. 

6. In the sixth place, there are certain tendencies of judicial 
thought which militate against wise and adequate industrial regula- 
tion, and which would have that result especially in connection 
with the control of trusts. Three of these intellectual tendencies 
demand special mention. The first is a bias against change. This 
is one of the most pronounced characteristics of the judicial mind. 
As someone has said, “the courts march slowly down the road of 
time, their backs to the front and their faces turned toward prece- 
dents.”” Indeed, devotion to precedents is a matter of pride with 
judges. But in the regulation of our rapidly developing and con- 
stantly changing industry such devotion is mischievous in its results. 
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What is needed is quite the reverse: openness of mind, readiness of 
judgment, adaptability of ideas and of remedies to conditions found 
to exist. Judicial steadfastness, so useful in the treatment of legal 
questions, is out of place in dealing with economic problems. 

The second tendency of the judicial mind is to look upon 
industrial questions in a purely legal way, to be content with seem- 
ing solutions which conform to certain legalistic ideas or standards, 
even when those seeming solutions are wholly delusive and accom- 
plish absolutely no economic results. This mental attitude is 
entirely natural because judges are trained in the law and not in 
economics; they are accustomed to seek out the legal phases of 
every question presenting itself, and to strive for legal rather than 
industrial achievements. This tendency has been strikingly illus- 
trated by certain recent events, especially those connected with 
the Standard Oil and Tobacco Trust cases. In those cases the 
Supreme Court found that unlawful combinations existed, which it 
ordered dissolved. Accordingly so-called dissolution plans have 
been devised and put into operation. But these plans, as almost 
everyone knows, are the merest shams. They make only a pretense, 
a shallow pretense, at disintegration of the unlawful combinations. 
Under their terms the oil and tobacco trusts present a different 
outward appearance, but their essential nature is the same. The 
combinations still exist, and are just as closely knit as ever. No 
competition has appeared or will appear. 

That the Tobacco plan was not a sincere effort to break up the 
combination appears plainly in the printed document which was 
submitted to the federal Circuit Court in New York, and which in 
its essential features was accepted by the Attorney-General and 
approved by the court. On pages 48 to 51 of that document is 
given a statement of the percentages of the stocks of each of the 
fourteen companies which are to be owned by the twenty-nine 
individual defendants, and from this statement it is evident that 
those twenty-nine individuals are to own a controlling interest in 
the stock of each and all of the fourteen companies—not a majority 
in any case, but proportions large enough to insure absolute and 
unquestionable domination. Thus that unity of control which 
hitherto had been attained through the medium of a holding 
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company is henceforth to be secured through community of stock 
ownership. Yet this plan—which promises no industrial results 
and can yield none—has so satisfied the legal mind that it has 
received the approval of the Attorney-General and the federal 
court. 

The Standard Oil reorganization is an even clearer case. There 
the distribution of stock has been on an absolutely pro rata basis, 
with the result that precisely the same gentlemen, who formerly 
controlled all of the concerns through the ownership of a certain 
proportion of stock in the New Jersey Company, now control them 
through their ownership of exactly the same proportion of stock in 
each of the thirty-four companies. Thus this combination also 
remains intact. There is not even the cloak of pretense to cover 
the nakedness of the transaction. Yet the plan has aroused no 
opposition from the Attorney-General or from the federal court 
which tried the case. Thus the long struggle over Standard Oil is 
to produce no real results—no economic results—unless it be one 
recently suggested in the financial columns, namely, that the oil 
people now feel that they are justly entitled to raise their prices, 
because their combination has been deprived of its economical and 
efficient form of organization! 

These and other illustrations, such as the decision of the New 
York Court of Appeals in the Third Avenue Railway reorganization 
case, give reality and force to the statement that even when dealing 
with economic matters, the legal mind is content with purely legal 
achievements, although such achievements may be devoid of 
industrial consequences. Great legal victories may be won, but 
the fruits of victory—the economic fruits—are not claimed. Is it 
necessary to state what such an attitude of mind means when it 
controls those who are charged with the regulation of industry ? 

The third tendency is to be found in the attitude of the courts 
toward industrial regulation. The tendency of judicial thought is 
strongly against such regulation. As a rule the courts are hostile 
to it, and are vigorously disposed to weaken its force and efficiency. 
This attitude results in part from that conservatism which seems 
to be a natural product of legal training and judicial experience; 
but in the main it is due to the peculiar character of the social 
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philosophy embodied in our jurisprudence. The foundation of our 
system of law is the philosophy of extreme individualism. ‘Indeed 
that is not merely its foundation, it is also its heart and soul. 
The whole body of the law is permeated with the doctrine of 
private rights. 

As is well known, this philosophy of extreme individualism 
dominated the political and economic thinking of a hundred and a 
hundred and fifty years ago; but, as is also well known, within the 
last century human thought has revolted from it and from the 
economic doctrine of strict laissez faire to which it gave rise. The 
people at large have learned, both from study and from experience, 
that the industrial evils of the age have resulted from insufficiently 
restricted private activities, and that, therefore, if those evils are to 
be corrected, private rights of initiative, of contract, and of property 
must be limited to a considerable extent by government action. 

But, strangely enough, this change in human thought has 
affected but little those who have shaped the evolution of our law. 
The philosophical essence of our jurisprudence is still the theory of 
extreme individualism. The courts still cling to eighteenth- 
century ideas of the beneficence of untrammeled private rights. 
Their attitude toward government regulation of industry is there- 
fore inevitably hostile. They tend to look upon such regulation 
not only as contrary to the economic interests of the country but 
as subversive of the very purposes for which our government was 
established. Being empowered, therefore, by the Constitution, as 
interpreted by themselves, to annul any act of regulation which to 
their minds is unreasonable, their tendency is to declare void many 
acts pronounced useful and necessary by the enlightened sense of 
the age. 

Of course this statement is a generalization, and to it, I am 
happy to say, certain exceptions may be found. From time to 
time a refreshing utterance comes from a court which shows that 
some jurist has awakened to the fact that the world has moved 
and that industry has been revolutionized since Blackstone’s day. 
For example, Chief Justice Winslow of Wisconsin, in the recent 
workmen’s compensation case, spoke as follows: “‘When an 
eighteenth-century constitution forms the charter of liberty for a 
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twentieth-century government, must its general provisions be 
interpreted by an eighteenth-century mind surrounded by 
eighteenth-century conditions and ideals? Certainly not. This 
were to command the race to halt in its progress and to stretch the 
state upon a veritable bed of Procrustes.’”’ Such a statement is 
cheering evidence that the light of twentieth-century sense is 
gradually dispelling the archaic gloom of legal speculation. As 
time goes by, the economic philosophy of the law will almost 
certainly become more enlightened and progressive, but neverthe- 
less for a very long period the majority of judicial minds will 
doubtless maintain their traditional opposition to industrial 
control. This being the case, judicial review will continue to mean 
that the final determination of the reasonableness of industrial 
regulations will be vested in bodies that are avowedly hostile to 
them. Under these circumstances government control of trusts, 
if subjected to court review, would inevitably be hampered and 
confused, and in large part frustrated. 

In the light of all the reasons which have been given, it seems 
clear to my mind why judicial review has been so disturbing and 
disastrous an influence. Why, let me ask, why have our efforts to 
regulate industry proved so futile? Why have we been able to 
eliminate or mitigate so few of the industrial evils of the age? Why 
have so many of our economic disorders become chronic and their 
symptoms increasingly alarming? Why do complaints of economic 
injustice and oppression become ever louder and more frequent ? 
Why do the waves of social unrest mount ever higher and why is 
their roaring increasingly ominous in our ears? There are numer- 
ous reasons, but one of the most important is judicial review. To 
permit trust regulation, therefore, to be encumbered with judicial 
supervision would be a colossal blunder. Yet we cannot appreciate 
that fact unless we face the situation squarely and contemplate 
it with impartial mind—without the bias occasioned by intellectual 
submission to legalistic fictions and technicalities, and without the 
prejudices engendered by acceptance of those antiquated economic 
and philosophical dogmas which are embodied in the law. 

After all, when you clear away the dust and cobwebs of legal 
fictions and precedents and technicalities, is not the very idea of 
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judicial review of economic questions an utter absurdity? Why 
should such questions be taken out of the hands of industrial 
experts and assigned to legally trained men for settlement ? Would 
we for a moment tolerate a similar procedure in relation to any 
other class of subjects? Upon whom do we rely for the determina- 
tion of an engineering question? Do we let expert engineers deal 
with it in the first instance, but when they are done transfer it to a 
tribunal of dentists for final settlement? When expert account- 
ants pass upon a question of accounting would we think it wise 
policy to vest in a tribunal of physicians the power to review their 
conclusion? Such comparisons are ridiculous, no doubt, but to 
my mind they are hardly more ridiculous than is judicial review of 
non-judicial questions. What would be the feelings of lawyers if 
after a strictly legal question had been judicially settled an appeal 
could be taken from the decision of the court to a body of laymen 
—a body of laymen who had at most only general notions of law ? 
How would they feel? Were they to answer that question can- 
didly, they would understand how some others feel when they see 
industrial questions taken out of the hands of expert administrative 
bodies and appealed for final settlement to a class of tribunals which 
have only general notions of economics, but no thorough acquaint- 
ance with that science or expert knowledge of industrial affairs. 

I could rest my argument here with some confidence, but there 
are two other points of view from which the subject may be 
observed, and I feel that a moment’s attention should be given to 
each. So far my effort has been to show that judicial review 
would necessarily be disastrous in its effect upon trust regulation; 
but, changing the object of our interest, we should also observe that 
it would likewise be injurious to the courts themselves. For the 
effect of judicial review is to weaken popular respect for the courts, 
and hence also for the law. 

This is due chiefly to the fact that so long as judges confine them- 
selves to the adjudication of judicial questions through the appli- 
cation of legal principles and rules about which the great body of 
the people know little or nothing, there is comparatively little 
possibility of popular criticism of the courts, and the maintenance 
of respect for them is relatively easy. But when judges depart 
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from their proper sphere and assume to settle questions about 
which every intelligent man knows fully as much as they, the 
courts become exposed to general criticism. Indeed, when judges 
descend from their lofty isolation and join in the industrial conflicts 
of the day, there is a tendency at once for the people to lose regard 
for them and confidence in them. This is especially true when the 
courts take sides in those conflicts as they necessarily must, in view 
of the traditions and ideals of the law. But for their own sake and 
for the preservation of that respect for the judiciary and for the 
law upon which the stability of our institutions in so large measure 
depends, the courts should be protected against all avoidable 
criticism. 

If anyone has gained the impression that I am an enemy of the 
courts, that I have a feeling against them so profound that I would 
take an unholy delight in seeing ill come to them, I trust that the 
observations I have just made will correct that impression. No 
one has a more sincere feeling of good-will toward the judiciary than 
I have. No one more thoroughly appreciates the importance of 
preserving respect for the courts than do I. But I realize clearly 
that you cannot maintain respect for the courts simply by urging 
the people to respect them, or by asserting that it is their duty to 
respect them. In the long run they will cease to respect the courts 
—or any other institution—which has, in their judgment, ceased to 
deserve their respect. I also realize that so long as judges mix in 
the industrial fray that daily becomes more intense and more 
bitter, they cannot retain popular respect or approval. So in the 
interests of the courts themselves, as well as for the sake of effective 
handling of our economic problems, I urge that judicial review of 
trust regulation would be a grave mistake. 

The second point of view is a broad one, and pertains to our 
national destiny. What is the ultimate end and object of our 
country’s existence? What great contribution is the United States 
to make to the political experience and apprehension of mankind ? 
None, to my mind, more important than this: that it may demon- 
strate that popular government can be a success. Have we not set 
this goal before us? Have we not dedicated ourselves to the task 
of proving that a “government of the people, by the people, and 
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for the people” need not perish from the earth, but can be perma- 
nently maintained? Yet consider that judicial review involves 
taking all questions of public policy respecting industry away from 
the people’s accountable representatives, and placing their final 
settlement in the hands of the federal Supreme Court, which is an 
autocratic tribunal composed of judges having life tenure of office, 
who are in no real sense responsible or accountable to the people. 
Is not such a procedure a frank confession that neither the people 
nor their accountable representatives are fit to govern? Is it not 
an abandonment of our national ideal? Does it not mean giving 
up our effort to achieve the goal of our nation’s destiny? As a 
firm believer in popular government, I find it difficult to con- 
template judicial review without the gravest apprehension. 

So from every point of view it seems to me clear that when trust 
regulation comes it should be purely legislative and administrative 
in character. This does not mean, of course, that when questions 
arise incidentally which are plainly judicial, the courts should be 
denied the prerogative of determining them. Thus, such criminal 
prosecutions as might prove necessary in the work of regulation 
would be brought in the courts, and suits for damages would 
probably also be maintained in judicial tribunals. But there should 
be no judicial review of the reasonableness of administrative acts. 

Of course it will be objected that an administrative body may 
do unfair or unjust things, and that unless appeals from its orders 
are allowed, those who are most affected may be caused unmerited 
suffering. Very well, let that be conceded. In no way, however, 
is it an argument for judicial review. Lawyers as well as laymen 
have similar distrust of the lower courts, and to guard against 
improper exercise of judicial power by such courts provision is 
made for appeals. But to whom are the appeals taken? Are 
questions of law appealed from trial courts to tribunals of business 
men or economists? Of course not. They are appealed to higher 
courts—to higher tribunals of the same type as those in which the 
initial decisions were rendered. Why should not the same principle 
be applied to administrative authorities? If appeals from courts 
lie to higher courts, why should not appeals from administrative 
bodies be taken to higher administrative bodies? It seems to me 
that that is the only sane and rational procedure. It seems to 
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me that the Constitution should be so amended as to make that 
procedure possible. We ought to have, I believe, as the final 
authority, one high administrative board of such superior character 
and competence that we should feel confidence in resting the final 
disposition of administrative questions in its hands, and should 
have for its decisions on economic matters the same respect that 
we now entertain for the decisions of the federal Supreme Court 
on legal matters. 

In the preparation of this plea for administrative control of 
combinations, I have been cheered by the reflection that others 
seem to have come to the same conclusion—others whose views are 
entitled to great respect. For example, in his famous editorial 
advocating the legalization and control of industrial combinations, 
Theodore Roosevelt asserted that “this control should be exercised, 
not by the courts, but by an administrative bureau or board 
. . . . for the courts cannot with advantage permanently perform 
executive and administrative functions.” In a subsequent editorial 
he quoted from a letter received by him from a gentleman whom 
he described as a ‘“‘distinguished United States judge,’ who wrote 
as follows: ‘‘The courts ought as far as possible to be relieved from 
the task of regulating the trusts. It is not their business. They 
suffer in the process. It is of first importance that the courts shall 
be universally respected. So long as their work is confined to doing 
justice between man and man it is not difficult for them to retain 
the general respect of the community and to deserve it. Whenever 
they are called on to do other things they are likely to lose it, and 
to some extent deserve to lose it. They fail when they are called 
on to pass upon questions of governmental policy. .... They 
fail because they are merely ordinary men, and they are put at 
work for which their judicial training probably makes them, if 
anything, a little less fit than the ordinary man.” 

With these quotations I rest my case. Regulation of industrial 
combinations should be administrative, without judicial review, 
for the sake, primarily, of wise and effective control, but also in 
order to preserve respect for our courts, to maintain the political 
capacity of our people, and to insure continued devotion to our 
national ideals. 


HARRISON S. SMALLEY 
THE UNIVERSITY OF MICHIGAN 
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ECONOMIC ASPECT OF THE RECENT DECISIONS 
OF THE UNITED STATES SUPREME 
COURT ON TRUSTS® 


Legal aspect.—The legal aspect of the decisions in the cases of 
the Standard Oil Co and of the American Tobacco Co.* is not under 
consideration. Presumably the decisions are sound from that view- 
point. At any rate, the fact that the decisions are by the Supreme 
Court make them good law. In the interest of the public it is impor- 
tant that our laws be also considered from the economic viewpoint. 

Points in advance.—These decisions mark’ two substantial 
steps in advance. 

a) It was made clear that restraints of trade are forbidden by 
the Sherman Anti-Trust law, only when they are unreasonable, 
i.e., only when they are “operated to the prejudice of the public 
interests by unduly restricting competition, or unduly obstructing 
the due course of trade.” 

b) The court recognizes and emphasizes the need of adjusting 
the meaning of the terms of the law to changing business conditions, 
either by statute, or, in case of need, by decision of the court. 

Did the court follow these principles ?—From the economic view- 
point we need carefully to consider whether the court followed these 
two principles which it has itself laid down. 

a) Did these decisions show that the judges kept clearly in mind 
the real public interests from the viewpoint of economic opinion 
of the present date ? 

b) Did the court fully recognize the changes in our economic 
conditions within the last thirty years, so that it rightly inter- 
preted the probable “intent” of the managers of these great cor- 
porations and saw clearly the “‘public interests” ? 

c) Did the court, granting that it saw clearly the evils to society 
from the acts of these corporations, lay down in the decisions the 
right remedies for these evils ? 


* A paper-read before the Western Economic-Soeiety at Chicago, March r;"1912. 
* 221, U.S., 1. , 4221, U.S., 106. 
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The court’s assumptions regarding economic principles.— 

a) Asa basis for these decisions, and for the remedies proposed, 
the court assumed that under all circumstances, to monopolize, 
even partially, or to intend to monopolize any industry, is and must 
be injurious to the public interests. President Taft also, in his 
message to Congress, made a similar assumption. The character 
of the industry seemed not to be in question: the same principle 
would apparently apply to a natural monopoly, like a railroad or a 
pipe-line, as well as to a manufacturing corporation. The Presi- 
dent even cited the Northern Securities case as one in point. The 
court, even when laying down in its decision the ‘“‘rule of reason” 
by which it should be guided, saying that it was to decide whether 
there was restraint of trade to an injurious extent, seemed to 
assume that monopoly is and necessarily must be injurious to the 
public interests. 

b) The court also assumes that competition in trade (unless it 
is “unfair” and carried on with the intent to secure a monopoly) 
is invariably in the “public interest.” 

c) Finally, the court assumes that the best remedy for monopoly 
that is injurious to the public is to attempt so to reorganize a great 
monopolistic corporation as to promote competition. It is pro- 
posed to do this by separating the great corporation into a number 
of smaller corporations, which the court assumes will compete with 
one another, even though the ownership of the stock of the different 
corporations should remain in the same hands. It will appear to 
many that even if in the cases before the court it should appear to 
be clearly established that the acts of these great corporations had 
been injurious, and that they were monopolies acting contrary to 
the public interest, the best remedy for the evils might possibly 
have been different from that suggested by the court. 

Care needed in use of terms.—To test these assumptions made by 
the court it is essential that we get a clear conception of the meaning 
of the expression ‘‘public interest.”” We must be careful not to 


be misled by the traditional attitude of most(people toward monop- ° 


oly or socialism, nor should we be influenced by the attractiveness 
of the ideas ordinarily brought to mind by the expressions “‘free- 


dom of competition,” “freedom of opportunity.” Any one of 
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these things may be either good or bad for the public. It all 
depends upon the special circumstances of the cases in question. 
Such legal monopolies as the post-office, the coinage of money, are 
universally recognized as in the public interest. In certain states 
the monopolization of the telegraph, the telephone, the railways, 
is considered in the public interest. In many European countries 
gold, silver, coal, whenever and wherever discovered in the mines, 
are recognized as state property, and they can be taken out of the 
mine only under a state license, which may still grant a private 
monopoly. 

Probably most historians are of the opinion that in ancient 
Sparta, whose purpose was to create and maintain a military type 
of civilization, socialism was in the public interest so long as mili- 
tarism remained the purpose of the state. That is no sign that 
socialism would be in the public interest in one of our great indus- 
trial states of the present day. 

Freedom of competition in letter-carrying would be generally 
considered an evil. Those of us who live in cities where there is 
more than one telephone system are inclined to the opinion that 
monopoly in telephones might well be more in the public interest 
than competition, provided the monopoly were properly controlled. 
Freedom of opportunity is presumably a benefit to the public if it 
is limited to people who are worthy and whose intentions are 
benevolent; but freedom of opportunity may well be looked upon 
as injurious to the public, if it is extended to people who are unscrup- 
ulous and whose purposes are selfish. 

We need, therefore, to be carefully on our guard, to prevent 
ourselves in the discussion of important questions from being misled 
by our ordinary use of words. Each expression needs to be tested 
in its application to the specific case under discussion. 

“The Public Interest.’”>—When we consider the public interest we 
should have in mind the interest of the community as a whole, 
the interest presumably of the great masses of the people in distinc- 
tion from the interest of the few, provided there is any conflict. 

a) Institutions or industrial processes that bring about a higher 
standard of living for the great masses of the people are presumably 
in the public interest. Through the improvement of economic 
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conditions we are likely most easily to secure also an improvement 
in the mental, and even in the moral conditions of the people. 
Inasmuch, therefore, as we are considering here the economic 
aspect of these decisions, it is proper for us to assume that the 
economic welfare of the community is in the public interest. 

b) Economic progress in any community comes from the best 
utilization of industrial energy. Whatever tends to save industrial 
energy, or to promote industrial efficiency, is in the direction of 
progress, and is, other things equal, in the interest of the public. 
Economic progress implies also the best diffusion of wealth, the 
best distribution. of wealth among the people. To put the matter 
in another way, whatever tends to improve the standard of living of 
the masses is{presumably a step in economic progress. We should 
consider monopoly and competition in these various relations. 

The class of monopoly considered.—In the early days of English 
statutes and court decisions regarding monopolies, the monopolies 
under consideration were legal monopolies—exclusive control 
granted by the Crown. At the present time in the United States 
such monopolies, except in the case of patents, are not under con- 
sideration. There are so-called natural monopolies, the railways, 
the street railways, certain mines, such as nickel mines, potash, 
tin mines, etc. There is doubtless a certain element of natural 
monopoly in part of the business of the Standard Oil Co.; for 
example, the transportation of oil by the pipe-lines and, in a very 
slight degree, the production of the crude oil from the oil wells. 
A relatively small proportion, however, of the oil wells are owned 
by the Standard Oil companies, and whatever monopolization of 
the crude oil by the Standard Oil Co. has taken place has been 
brought about by its control of either the pipe-lines or the refineries. 
In both cases it was not the element of natural monopoly, but that 
of the monopoly coming through great capital and the use of the 
power of capital, that was under consideration by the courts. 

Free competition tends toward monopoly.—Under a system of 
free competition industrial efficiency tends toward monopoly. 
The business genius whose industrial efficiency is greatest tends to 
overcome his rivals, and to take over a continually increasing pro- 
portion of the business, until he becomes a monopolist. 
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Savings of combinations.—The savings of a large combination 
which may or may not be a monopoly has been so often shown 
in so many different directions, that I need not dwell upon this 
point at length. A few examples will suffice: 

There are great savings in freight, through the opportunity of 
supplying customers from the nearest points and avoiding cross 
freights. The Standard Oil Co. has legally saved large sums in 
this way. Mr. Gates testified before the Industrial Commission 
that the savings in this direction by the American Steel & Wire 
Co. amounted to not less than $500,000 a year. 

A great combination saves much in avoiding competitive adver- 
tising. The more nearly a monopoly is established, the greater is 
this saving. In the early days of the American Tobacco Co. it 
was estimated that in this way alone the saving was $3,000,000 a 
year. A monopoly may advertise extensively to extend its trade 
and to increase consumption of its goods. Competitive adver- 
tising often does not increase trade largely, but only determines 
from which dealer the consumer shall buy. The distinction 
between these two kinds of advertising should be carefully noted. 

Large sums are saved through the need of fewer salesmen. The 
Steel & Wire Co., when formed, took off 200 traveling salesmen. 
The great whiskey combination discharged 300 salesmen. The 
head of the one of the great whiskey combinations estimated that 
in the competitive system, between the distiller and the consumer, 
$40,000,000 a year was spent that might be saved by combination. 

A conservative estimate gives the saving that the meat-packers 
might make by a well-organized combination that could do busi- 
ness(openly, through good established markets, common salesmen, 
common delivery wagons, etc., as not less than $25,000,000 per 
year. 

The fact that the American Sugar Refining Co. could supply 
any demand of all of its customers for all qualities of sugar without 
trouble was estimated to give that company an advantage of not 
less than ;, of 1 cent a pound. 

The saving made by having different steel mills, each giving 
its whole time to one type of product, thus easily adapting the 
supply of various types of steel bars to the demand without change 





| 
| 
| 





——— 


ECONOMIC ASPECT OF DECISIONS ON TRUSTS 351 


of rolls, was estimated by President Guthrie of the American Steel 
Hoop Co. to save not less than $1 a ton. 

The ability that a great company has to run its best plants at 
full speed all of the time, and to use only one or two plants in such 
a way as to adjust the supply to the varying demands of the market, 
effects likewise great savings. The American Sugar Refining Co. 
estimates its savings of this kind at not less than $ cent a pound 
on its entire output. 

This ability to adjust the supply to the changing demands of the 
market so as to maintain a steady, fair price instead of greatly 
fluctuating prices sometimes very high, sometimes abnormally 
low, is the justification usually given for at times selling a surplus 
stock at lower prices abroad than at home and even for buying 
up a rival plant in order to dismantle it. 

It is entirely possible that either act might, under special cir- 
cumstances, be fully justifiable and in the public interest, although 
presumably in most cases they would both be contrary to the 
public interests. 

These savings of combination make monopoly possible—All of 
these facts that have been given—and that they are facts cannot 
well be questioned—justify the assertion that in very many cases 
the great combinations are able to charge monopoly prices, prices 
too high to be in the public interest, only because it is possible 
for them to produce their product cheaper than well-equipped 
rivals, and to destroy their competitors if they wish, by setting 
prices below the cost of profitable production for those rivals. 

A similar line of reasoning, which could be substantiated by a 
citation of similar facts, would show that the control of the various 
elements that enter into the manufacture of the products of some 
of these great combinations might well effect a saving of industrial 
energy and a promotion of industrial efficiency beyond that which 
could be brought about by the separate ownership, control, and 
management of these various elements. For example, ownership 
by the Tobacco Co. of establishments able to supply it with all the 
tin-foil, licorice, packing cases, and other like elements needed, 
might well serve, not only as a barrier against others entering into 
the tobacco trade, but also as a means of promoting its own indus- 
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trial efficiency. The same conditions exist with reference to the 
ownership by the United States Steel Co. of iron mines, coal 
mines, steamship lines, railroads, and other elements essential for 
the cheapest production of steel. 

Too fierce competition may injure the public.—Fierce competition 
also, among establishments that have fixed capital invested in 

(very large sums, may well result in losses to practically all parties 

‘concerned, and eventually, in consequence, to the detriment of the 
public. There is good reason to believe that such a condition of 
affairs existed in the days immediately preceding the organization 
of the sugar, tin-plate, harvester, and some other of the great com- 
binations. It might well be, therefore, that the series of facts 
relied upon by the Supreme Court in the tobacco case, to show 
conclusively wrongful purpose and illegality of combinations, 
might show simply a desire to promote industrial efficiency. I do 
not assert that this is the fact in the case under consideration, but 
simply that, from the economic viewpoint nearly—not quite—all 
of the conditions cited by the court to justify its conclusion might 
reasonably be interpreted in an entirely different way. 

It seems, therefore, to be clearly established that great com- 
binations, even though they be monopolies, can effect greater 
saving of industrial energy than is possible to separate companies, 
however large they may be, provided they own only one plant; 
moreover, that there is a decided saving in the lines of competitive 
advertising, selling, and in some other ways that a monopoly may 
effect, which is not possible under competition. 

Effect of combinations on prices—The fact that a combination 
or monopoly can make lower prices than separate establishments 
running under a competitive system does not establish the further 
point that the great combinations have made lower prices. In my 
own judgment, up to the present time in several lines of industry, 
the combinations have rather raised prices than lowered them." 
In certain lines of industry the combinations have steadied prices; 
in other lines this cannot be shown. Even if it were shown that 
prices are somewhat higher, that in itself is not sufficient to show 


* Professor Meade’s paper and chart indicate that the combinations taken as a 
whole have probably slightly lowered prices. 
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that the community has been injured by the combination, although 
it is fair to assume that the higher prices are against the interests 
of the public. In order to establish a public injury, however, it 
would be necessary to take up the question of the use made by the 
monopolists on the one hand, or by the consumers on the other, of 
the savings made by the monopolists or the consumer, as the case 
may be. This is not the place for such a discussion. The one 
point that should be emphasized is that the industrial energy saved 
is in itself a benefit to the public. The further question of the use 
to be made of the savings would concern the remedy for the evils 
of monopoly, and not the method of production. 

The effect of combinations on competitors—In most of the 
discussions on monopolies great emphasis is laid on the fact that 
combinations drive other competitors out of business, or buy them 
up at low rates. The fact that the competitive system, even when 
the number of competitors remains very large, results also in the 
failure of a large proportion of the competitors, is usually ignored. 
The fact, however, remains that though the number of competitors 
is large, failures of the incompetent, or of the less well situated, or 
of those with small capital are very frequent in all lines of business, 
and that their creditors suffer as much, /and quite possibly more, 
than the creditors of those bought up by the great combinations. 

Moreover, it is under the system of the fiercest competition 
that we are most likely to find the great evils coming from child- 
labor, women’s labor, lack of attention to the prevention of indus- 
trial accidents, and similar evils. An unscrupulous competitor 
may well force his rivals to adopt methods of business against 
which they would revolt were they not under the pressure of 
competition. 7, 

Effects of combinations on personal initiative—It is often 
assumed that under the system of industry controlled by the great 
combinations, there is a crushing out of individual initiative on 
the part of working men of different grades. This point has, how- 
ever, in my judgment not been established. Every great business 
is seeking for men with originality and power, and the supply is 
always very limited. In a great establishment the men at the 
heads of departments are always encouraged to think out new 
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plans, and they are given great leeway in their methods of work so 
long as they show good results. Often prizes are offered to even 
the unskilled workers for suggestions of improvement, and the 
surest way to secure promotion is to furnish new ideas. The com- 
petition of the men in different establishments of a combination, 
or of men of the same grade in the same establishment is perhaps 
often fiercer than that among managers of entirely independent 
plants. Their promotion depends upon their success. Moreover 
their competition is more intelligent, as the records kept at the 
main office show exactly the point at which each man surpasses or 
falls behind his rivals. A man does not fail of promotion without 
knowing just the point at which he has failed, whereas the inde- 
pendent manufacturer who is forced into bankruptcy knows simply 
that he has failed to make profits; he does not know the exact 
reason for his failure. 

The wage-earner.—I{ what has been said about the saving of 
industrial energy is true, and in my judgment the facts along the 
lines indicated cannot be controverted, there is a possibility, under 
the combinations, of paying better rates of wages than under the 
competitive system. There can be no question that some of the 
combinations have paid low wages. It probably would be impos- 
sible to show that in any industry the wages paid by the combina- 
tions are lower than those paid by their independent rivals, and 
there are well-known instances where the combinations have raised 
wages beyond the rates paid before the combination was made. 
The point to emphasize, however, whether the combinations in 
fact have raised or lowered wages, is that the savings of industrial 
energy, and of greater efficiency would permit the increase of wages 
without increasing prices. 

The remedies.—The remedy for the evils of the combinations 
applied by the Supreme Court, and approved by President Taft 
in his annual message, is to attempt to force the combinations to 
return to the competitive system by dividing them into parts. 
It will be a failure if the separate parts divide territory or make 
price agreements. That would not be competition. It has been the 
judgment of many: persons—lawyers, economists, business men— 
“ that these decisions cannot be enforced as a matter of fact. It has 
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been thought that, although there might be a reorganization in 
form, they would still remain combinations in fact. A somewhat 
similar procedure followed the dissolution of the Standard Oil 
trust, the Sugar trust, and the Whiskey trust years ago. It did not 
affect at all the question of monopoly. It seems probable that 
the present decisions will be equally ineffective. The dividends 
and prices of stock of the various Standard Oil companies since 
the decision seem to justify these judgments. If, however, we 
were to grant that the division of these great combinations into 
separate smaller corporations would result in actual competition, 
we should still question whether the remedy were in the public 
interest. If the contentions just made are true, the application of 
this remedy must result in a loss of industrial efficiency, and that in 
itself is contrary to the public interest. The only question that 
could remain is whether that loss of efficiency is an evil less than 
the evil of combination. That the loss of industrial efficiency is 
in itself an evil there can be no question. 

Railroad competition.—President Taft cited the decision in the 
Northern Securities case as one that had been beneficial. A promi- 
nent shipper in the Northwest lately said to me that in his judgment 
the effect of that decision was this: Had the Northern Securities 
case been decided differently, the three railroads in question would 
have been under the control of a board of directors that would 
doubtless have been influenced by Mr. Hill. At the present time 
it was the opinion of the shippers in that region that these three 
roads were now dominated by Jim Hill alone. 

There can be no doubt that with our separate railroads there is 
competition at certain points, such as Chicago, St. Louis, New 
York, Detroit, Philadelphia. This competition is of course at the 
present time more or less regulated by the Interstate Commerce 
Commission, with the hearty approval of the railroads themselves. 
If all of the railroads of the United States were under one manage- 
ment, as the President intimated might have been possible, it is 
fair to ask whether the government, through the Interstate Com- 
merce Commission, might not bring about a system of railway 
rates that would be more in the interests of the public than are the 
present rates. Is it just and in the public interest that the rates 
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at competing points should be kept abnormally low, when in con- 
sequence the rates at non-competing points must be kept abnor- 
mally high in order that the roads may keep out of the hands of 
receivers ? 

A noteworthy Missouri decision—The Supreme Court of Mis- 
souri, in October, 1911, made a decision in the case of the Inter- 
national Harvester Co. of America.t This decision practically said 
that the Harvester Co. had technically violated the anti-trust law 
of that state, but that by its acts within that state it had injured 
neither its competitors by unfair methods of competition nor the 


public by any undue increase of prices. It therefore entered(a~ 


judgment of ouster, but suspended the execution of that judgment, 
provided the Harvester Co. would cease the technical violation 
of the law, and would continue this practice of fair treatment of 
its competitors, and of the public. The court thereby practically 
recognized the economic benefits to the public of this combination, 
and provided that the combination might continue to exist and do 
business in Missouri so long as its methods of doing business were 
to the interest of the public. 

Could the method be employed elsewhere pending legislation ?—Does 
not this decision suggest the proper method of procedure against 
the great combinations either by states, or by the federal govern- 
ment, instead of the method of attempting to enforce competition 
with the certain waste of industrial energy ? Ought not our govern- 
ment by legislation to permit the existence of these combinations, 
and to provide such a supervision of their business methods that 
there shall be saved to the public their industrial efficiency, while 
also providing that the power of the combinations should not be 
used against the interests of the public? Until such laws shall be 
passed, would it be practicable for the Supreme Court of the 
United States, in the event of the establishment of injurious prac- 
tices on the part of interstate combinations, still to permit these 
combinations to exist, but to forbid them, by injunction, to con- 
tinue these injurious practices, and to compel them to carry on 
their work under the general oversight of the judiciary department, 


* State ex informatione Attorney-General: E.W. Major, relator, v. The Internationa! 
Harvester Company of America, respondent, No. 14,546. 
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with the understanding that further violation of the laws would 
result in a receivership with the administration under the direction 
of the court, until a proper method of supervision can be provided 
by law? 

The decisions economically unwise——The essential purpose of 
this paper, however, is not to suggest remedies, but rather to call 
attention to what seems to be the fact, that the Supreme Court 
in these two decisions has failed to take sufficiently into account 
the economic benefits that come from the saving of industrial 
energy and the promotion of industrial efficiency by industrial 
combination. Even though it may have justly estimated the evils 
coming from some of their business practices, in its remedies it is 
directly attempting acts that must result in loss of industrial 
energy and lessening of industrial efficiency. This is clearly an 
economic injury to the public, directly contrary to the public 
interest. It is submitted that a method of procedure should be 
found, either by the legislative department or by the courts, that, 
while protecting the public interest from direct harm, shall serve 
the public interest by keeping the benefits of combination. 


y JEREMIAH W. JENKS 
CoRNELL UNIVERSITY 








THE ECONOMIES OF COMBINATION 


The question of industrial combinations can be approached from 
many standpoints. The trust may be considered from the stand- 
point of its possible limitation of business opportunity. It can 
be considered in its relation to labor, to the railroads, to the tariff, 
to the banks, and to the investor. This institution can also be 
considered from the standpoint of its effect upon the prices of its 
products and from the standpoint of its efficiency as a form of 
business organization. It is from the last two standpoints that I 
propose to discuss the question. 

When the trusts were organized, most of them coming into 
existence during the five years beginning 1898, two advantages 
were claimed for this form of business organization: first, that 
the trusts would maintain more stable prices than were possible 
under conditions of competition, and second, that they would result 
in raising the standard of business efficiency. The advantages of 
price-maintenance were urged from two standpoints: first, the 
benefit to the companies directly affected, and second, the benefit 
to the public. It has been urged, and I believe that there is general 
agreement on this proposition, that irregular prices, because of 
the element of uncertainty which they introduce into business cal- 
culations, are highly objectionable; and that any institution or 
agency which results in maintaining prices unchanged for long 
periods of time, raising or lowering the level as fundamental con- 
ditions change, must, so far as it accomplishes these results, be 
approved. From the standpoint of the public, it has been urged 
that the prices which such companies charge, because they are 
collected from every buyer and because the manufacturer’s profits 
are not sacrificed in long-term contracts in every season of dull 
trade, will be fixed at a lower level than is possible under competi- 
tive conditions. In other words, the claim was made in defense 
of the trusts, that the prices of the necessaries of life, as well as of 
the materials and machinery of industry, would be lower as a 


* A paper read before the Western Economic Society at Chicago, March 1, 1912. 
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result of the consolidation of large numbers of competitors under 
the control of a small number of holding companies. Greater 
stability of prices and lower prices—these were the most important 
arguments in favor of the industrial combinations. 

It has also been urged on behalf of the industrial combinations 
that they have resulted in raising the standard of business effi- 
ciency. By uniting under a centralized control a large number of 
plants which had formerly been under separate managements, 
numerous advantages, it was claimed, would be realized. First, 
the centralization of offices and the dismissal of a large number of 
high-priced officials; second, the saving in cross freights; third, 
lower rate of interest on discounts, and broader credit; fourth, 
lower price on materials secured by ordering in larger quantities; 
fifth, the advantages of large capital in enlarging plants, in con- 
ducting expensive investigations with a view to reducing the cost 
of production, and in enlarging foreign trade; and sixth, the 
elimination of competitive advertising. It was also urged that the 
industrial combinations would have great advantages in dealing 
with organized labor, since by their institution labor and capital 
would deal on more equal terms than would be possible when a 
single manufacturer, at odds with his fellows, attempted to nego- 
tiate with the officers of a trade union, including the greater part 
of the skilled labor in his industry. Many other advantages were 
claimed for the trusts: the closer regulation of the middle-man, 
the reduction in the amount of bad debts, the closer restriction of 
contracts and credits, the improved position in dealing with rail- 
roads, the devoting of specialized plants to different products, the 
concentration of production at the best plants during periods of 
slack demand, the general distribution of the special knowledge 
and processes and patents of each plant, the improvement in the 
methods of accounting, the advantage of comparing the costs of 
one plant with those of others, and the perfection of factory 
organization in order to obtain the highest efficiency. 

It has not been claimed, so far as my knowledge extends, by 
any disinterested defender of the trust as an institution, that a 
single large company, such, for example, as the Carnegie Steel Com- 
pany before the formation of the United States Steel Corporation, 
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would not be managed with even greater efficiency and 
economy than the consolidation which absorbed it. Most of the 
advantages claimed for combination which have been enumerated 
were possessed by some concerns in each industry. Aside from 
the control of prices and the superior ability to negotiate with labor, 
no marked advantage over these large and well-equipped com- 
panies could be claimed for the consolidations which absorbed 
them. Probably something was lost in direct interest of owners. 
It was urged, however, that the formation of the trusts resulted 
in a higher average of business efficiency: that while it might even 
be conceded that the efficiency of particular plants might be greater 
under competition than under consolidation, the efficiency of all 
the plants in the industry, taken together, would be leveled up. 

I have attempted, from an examination covering a ten-year 
period, to determine how far these predictions and claims have 
been borne out by results. I am strongly of the opinion that if it 
can be shown that the trusts have actually reduced prices, while 
at the same time keeping them more stable, and if it can be further 
shown that they have resulted in raising the standard of produc- 
tive efficiency, any other sins which they may have committed 
should not be considered just cause for their destruction. If we 
have in the trust an institution which introduces a high degree of 
stability into business calculations because of the firmness with 
which it maintains reasonable prices; if we have an agency whereby 
the cost of production is reduced and the profits of industry earned 
from reasonable prices are increased, then we have an institution 
which demands not extinction but supervision, regulation, and 
control. If, on the other hand, as I think it is safe to say most 
people believe, the trusts are responsible for raising prices, and if 
they cannot justify themselves from the standpoint of efficiency 
of production, then the sooner they are dissolved into their original 
elements the better. The administration of President Taft is 
engaged in enforcing the Sherman Anti-Trust law in such a manner 
as to break up and dissolve these large combinations. The argu- 
ment is made by a distinguished, although recent, critic of the 
President, that what is wanted is not destruction of these large 
enterprises but regulation. The defense of the trusts as an insti- 
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tution depends, therefore, upon the production of positive proof 
that they are of general business benefit. The American people 
will not permanently sustain a program of business regulation 
which is opposed to their welfare. 

As my contribution to this discussion I desire to present, 
first, a comparison, extended over fourteen years, between the 
prices of those products in the production of which industrial com- 
binations have been dominant or important, and the prices of those 
products which are produced under competitive conditions. The 
two lists are as follows: 


TRUST NON-TRUST 
Anthracite coal Manila rope 
American cement Bituminous coal (Youghiogheny) 
Refined petroleum New Orleans molasses 
Cotton-seed oil Pig iron (Bessemer, Pittsburgh) 
Glucose Bleached sheetings 
News paper Corn meal 
Proof spirits Yellow pine 
Leather Plain white oak 
Wire nails Print cloth 
Steel rails Glass tumblers 
Raw linseed oil Vici kid shoes 
Pig lead Sheet zinc 
American fine salt Flour (New York) 
Plug tobacco Cotton 
Sulphuric acid Bare copper wire 
Granulated sugar Wilton carpet 
Cotton thread Earthenware plates 
Domestic parlor matches Bleached shirtings 


The prices selected have been those compiled by the Bureau of 
Labor. On the basis of the monthly quotations of these 36 com- 
modities and taking the prices of January, 1897, as a base, index 
numbers have been prepared which will show the movement of 
the two classes of prices from 1897 to 1910." These two price 
movements are represented on the accompanying chart. It is 
immediately apparent that from 1897 to 1900 the two lines move 
almost together, the fluctuations in one being almost parallel with 
the fluctuations in the other. From 1900 to 1910, the period when 


* See Appendix, p. 371. 
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most of the industrial combinations were formed and when their 
control over prices and production was perfected, there is a strik- 
ing divergence between the two lines. The line of trust products 
shows much smaller fluctuations and is, on the whole, much lower 
than the line of competitive prices. Particularly in 1902 and 
1907 is the divergence apparent. Of even greater interest is the 
relative stability of the two price lines. Here again the trust 
has a considerable advantage, so far at least, as concerns large 
fluctuations. The advantage of the trust, on the points both of 
lower prices and of stable prices, is apparent and considerable. On 
their first claim, we may conclude that the trusts have justified 
their position. 

When we come to consider the industrial combinations from the 
standpoint of business efficiency we have a more difficult problem. 
If these companies employed a uniform system of accounting, so 
that their costs of production and net profits could be accurately 
determined for an extended period, and if the same uniformity was 
generally followed by outside concerns in the same line of indus- 
try, there would be no difficulty in making an accurate comparison. 
The only conclusive test of business efficiency, eliminating monopo- 
listic influence, is business profits. If, over an extended period, 
and making allowance for special conditions in each case, the 
profits of the trusts could be proven to have averaged materially 
higher than the average profits of the independent concerns, the 
conclusion would be plain that the trust is the superior agency of 
production, and that it would be unwise to go back to competitive 
conditions. If, on the other hand, it should appear, as Mr. Louis 
D. Brandeis, for example, claimed in his recent testimony before 
the Senate Committee on Interstate Commerce, that the trust is 
an inefficient agency of production, then it may possibly be con- 
sidered desirable to break these companies up into smaller units, 
and, if the advantages of stable prices are conceded, to allow these 
units to form agreements whereby prices may still be maintained. 

Unfortunately a satisfactory comparison of the character indi- 
cated is not possible from the evidence available. In the first 
place, only a small number of the companies concerning which 
information is desired publish their accounts in a form available 
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for comparison. I have found only 29 of the so-called trusts which 
show any degree of uniformity in their accounts. Then, too, the 
published accounts of the independent concerns are even more 
unsatisfactory, and finally, any comparison between trusts and 
independents would be vitiated by the fact that nearly all the 
large and efficiently managed concerns in any industry are already 
under the control of some industrial combination. To compare 
the results of the independent concerns which have arisen during 
the past decade, in the face of the trusts, with the results obtained 
by the trusts would be unfair and misleading. 

We have, finally, to remark that in the profits of many of the 
trusts there is a very considerable degree of monopoly advantage, 
illustrated by the enormous profits which the American Tobacco 
Company made in the lines in which it was dominant, as compared 
with the lines in which it was subjected to competition. It is, 
therefore, impossible to make any satisfactory comparison of the 
kind indicated. All that I have been able to do is to obtain the 
figures of the net earnings from operation of 29 manufacturing 
holding companies, from 1902 to 1910, and reduce these to an 
index number with the profits of 1902 as a basis." The results are 
as follows: Starting with 1902 as 100, we find an advance to 103.5 
in 1903; then a decline to 92.2 in 1904; an advance from 104.6 
in 1905 to 124.1 in 1906; a further advance to 134.8 in 1907; 
then a decline to 111.8 in 1908; an advance to 122.7 in 1909; and 
an advance to 137.7 in 1910. The figures for 1911 are not yet 
available but will undoubtedly show a considerable decline. We 
have, therefore, during this period of nine years an increase of 
about 37.7 per cent in the net earnings from operation of these 29 

* The list of companies whose profits from operation have been compiled is as 
follows: American Agricultural Chemical Co.; American Can Co.; American Car & 
Foundry Co.; (The) American Cotton Oil Co.; American Hide & Leather Co.; 
American Locomotive Co.; American Malt Corporation; American Smelting & Re- 
fining Co.; American Type Founders Co.; American Woolen Co.; American Writing 
Paper Co.; Chicago Pneumatic Tool Co.; Diamond Match Co.; Eastman Kodak 
Co.; General Chemical Co.; International Paper Co.; International Steam Pump 
Co.; National Enameling & Stamping Co.; National Lead Co.; Pennsylvania Steel 
Co.; Pittsburgh Coal Co.; Pressed Steel Car Co.; (The) Pullman Co.; Republic 


Iron & Steel Co.; (The) Union Bag & Paper Co.; Union Switch & Signal Co.; 
United Fruit Co.; United States Steel Corporation; Virginia-~Carolina Chemical Co. 
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consolidations. This is a good though not a remarkable showing. 
An increase of 38 per cent in the net earnings of these companies 
in nine years, including a period of extraordinary industrial expan- 
sion along every line, and considering also the fact that in many 
cases these combinations have enjoyed some monopoly advantage, 
does not conclusively indicate that in the industrial trust an 
agency has been discovered which is destined to revolutionize our 
ideas of efficient business organization. 

These conclusions may be checked by reference to the financial 
results of the combinations. I have compiled figures for 55 of 
these companies which show the following results: Of the number, 
47 have outstanding issues of preferred stock. Of the 47, 30 have 
paid during the ten-year period from 1902 (or from the date of the 
organization if that date succeeded 1902) to 1911 regular dividends 
on preferred stock; 17 have either paid their regular dividends or 
no preferred dividends; only six out of the 47 can be considered in 
the no-dividend class. Of the 55 issues of common stock 13 have 
paid ten dividends in the ten years; two have paid nine dividends; 
five have paid eight; three have paid seven; one has paid six; four 
have paid five; one has paid four; five have paid three; two have 
paid two; and two have paid one dividend since the date of 
organization. Seventeen have paid no dividends at all, and 25 
have paid no dividends on their common stock for the last three 
years. Of the dividend-paying companies the dividends of 27 
have averaged from 2 to 7 per cent, of five from 2 to 10 per cent, 
and of six more than 1o per cent including extra dividends. Six 
companies have also declared scrip and stock dividends. 

It will be remembered that the common stocks of the indus- 
trials represented the capitalization of the so-called economies of 
combination. Out of the profits of combination were to be paid 
the dividends on these common stocks. The record before us is 
not encouraging as to the extent and productivity of these econo- 
mies. While the industrials have done extremely well in paying 
preferred dividends, their common stocks, taken as a class, have 
not reached an investment position even after this long period of 
operation, during which the economies of combination should have 
had time to come to full fruition. The present market values of 
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these industrial common stocks bear out the conclusion just 
expressed most conclusively. 

In this case total market values would be misleading, owing to 
the high value and the large capital of a few companies. Indi- 
vidual prices in a large number of cases will give us an idea of the 
judgment of the stock market. Out of 64 issues listed on the New 
York Stock Exchange, 46, at the highest price obtained in 1911, 
sold below par, and only 18 at par or above. Of the common stocks 
in this list, 33 in number, only three sold above par—American 
Sugar Refining, International Harvester, and National Biscuit. 
The list of industrial common stocks contains a number of sore 
disappointments. Here we find Allis-Chalmers, American Malt- 
ing, American Can, American Linseed Oil, American Woolen, 
Central Leather, Corn Products Refining, Distillers Securities, 
International Paper, Pittsburgh Coal, United States Cast Iron Pipe 
and Foundry, and International Mercantile Marine, most of them 
confessed failures, which not only have not realized up to the 
present time, so far as common stock dividends are concerned, 
economies of combination represented by the common stocks, but 
also have in most cases been either unable, or only able with great 
difficulty to meet the preferred dividends. This is not a showing 
out of which a cordial indorsement can be given to the trust as an 
institution. Grant that most of these companies were grossly 
overcapitalized at the outset; grant that their large issues of 
cumulative preferred stock forced them from the beginning into 
a policy of excessive distribution; make every allowance for the 
difficulties of a new form of business organization—still the finan- 
cial showing of the industrials is extremely bad. The successful 
companies are the exception. As a rule the financial record is most 
discouraging. During a decade of unparalleled industrial devel- 
opment, the trusts, starting with every advantage of large capital, 
well-equipped plants, financial connections, and skilled superin- 
tendence, have not succeeded. 

It is impossible on the basis of these figures to indorse the trusts 
on the side of increased business efficiency. If we go no further 
than their record of performance, they have not justified the claims 
made for them. 
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These conclusions have a direct bearing upon the proposition 
now before the American people. While the trusts should be 
regulated or disintegrated, we must admit that the trusts have 
maintained stable prices and reasonable prices as compared with 
the prices of those commodities not produced by combination. 
This stability and reasonableness of prices is a public benefit which 
ought not to be sacrificed. The same result can, however, as we 
see in the understanding between the anthracite coal companies, 
be obtained by agreement among competitors. These agreements, 
whether allowed by the law or not, are likely in the long run to 
prevail. If, then, we can expect that no matter what the result of 
the present agitation against the trust may be, a return to the old 
conditions of cut-throat competition is unlikely; if we can antici- 
pate that the discipline of the combination and consolidation move- 
ment has impressed upon those who will be in charge of these 
industries, whether in the form of consolidations or broken into 
smaller units, the advantages of co-operation, of free interchange 
of information, of the cultivation of mutual confidence among 
competitors, of the transformation of business enemies into busi- 
ness friends, with the result, as shown most conclusively in the 
steel industry, under the leadership of the United States Steel 
Corporation from 1908 to 1911, of preventing the demoralization 
of prices which prevailed at similar periods of depression, we need 
not fear that the dissolution of the trusts will be a step backward 
so far as the stability of prices is concerned. 

I am not willing to express a positive opinion as to the indus- 
trial benefits to be achieved by the breaking up of these large and 
sometimes unwieldy combinations into smaller companies. The 
evidence before us does not indicate that these consolidations are 
particularly efficient. It is a reasonable presumption that the plan 
of dissolution followed in the case of the American Tobacco Com- 
pany will not result in the sacrifice of any degree of productive 
efficiency, and that the separate boards of directors and separate 
staffs of officials may display greater energy and greater diligence 
in developing the business than has been possible under the cen- 
tralized control. If the government continues its attack upon the 
trust, and if, as a result of its success, similar plans of dissolution 
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are adopted for all the consolidations, either by order of the court, 
or by voluntary action, which is certainly to be preferred, it is 
impossible to contemplate the resulting situation with the same 
degree of distrust and foreboding as if the trusts in the heyday of 
their prosperity had won a larger degree of financial success. 

We should, in the event of a general trust dissolution, have a 
large number of smaller though well-equipped companies, perhaps 
for a time largely identical in group ownership, but with separate 
officials and directors. These companies, because they are smaller, 
admitting of a closer supervision, would be managed, it is safe to 
predict, with greater attention to detail than is possible with the 
large organization. At the same time, the identity of the stock, 
while it would encourage all other forms of competition, would 
discourage price-cutting whether legalized or not. Understandings 
between former allies as to prices, terms of sale, etc., will exist and 
they will be lived up to. In the end we should have a situation 
where the more serious abuses of competition would have been 
eliminated while its advantages had been preserved. 

In view of these facts the apparent impossibility of securing 
either the repeal or the amendment of the Sherman anti-trust law, 
can be regarded with a degree of complacency. If the law is 
enforced—and we hope it will be enforced, while it is the law, even 
under the new conservative interpretation by the Supreme Court— 
we have it on the authority of the Attorney-General that at least 
one hundred industrial combinations may be proceeded against 
by the Department of Justice. If the resulting dissolutions do 
harm; if they close plants, throw men out of employment, stop 
dividends, and produce bankruptcy, then the Sherman law will not 
be allowed to go far on its path of destruction. It is impossible 
to believe that public sentiment would not revolt against such a 
campaign of business devastation. 

If, on the other hand, the dissolution of the trusts closes no 
plants, throws no one out of employment, stops no interest, reduces 
no dividend; if, on the contrary, so far from producing these dire 
consequences, it gives determinate legality to investments which 
in their present form are badly tainted; if it lays to rest the ever- 
present menace of criminal prosecution; if it develops a body of 
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precedents which shall define the limits of large capitalistic activi- 
ties; and if, finally, it retains the active working spirit of friendly 
co-operation among business men by which the rigors and severi- 
ties of competition are softened, and its worst abuses eliminated, 
who shall say that the movement should not be allowed to run its 
course until industry in the United States is once more conducted 
in accordance with the law? 


APPENDIX 


The price-quotations on which the following index numbers are 
based are for commodities priced in the March Bulletins of the 
Bureau of Labor, for the years 1902-11, as follows: 


Trust CoMMODITIES 


Anthracite coal——Stove. Average monthly selling price per ton f.o.b- 
New York Harbor. From 1903 on, price at tidewater New York Harbor. 

American cement.—Portland. Price per barrel in New York on the first 
of each month. Original quotation from the New York Journal of Commerce 
and Commercial Bulletin. 

Refined petroleam.—150° fire test, water white in barrels, packages included. 
Price per gallon in New York on the first of each month. Original quotation 
from the Oil, Paint, and Drug Reporter. 

Cotton seed vil—Summer yellow prime. Price per gallon in New York 
- the first of each month. Original quotations from the Oil, Paint, and Drug 

eporter. 

Glucose. ar" mixing. Price per 100 Ibs. in New York on the first of each 
month. 41° and 42° mixing in 1901 to September, 1905; 41° and 42° Septem- 
ber to December, 1905; 41°-43° in 1906 to 1907; May to December, 1907, 42°, 
and on to date. Original figures New York Journal of Commerce and Com- 
mercial Bulletin. 

News paper.—Price per pound in New York on the first of each month. 
In 1897 prices for rag and wood paper. From 1898 on prices for wood. Origi- 
nal figures from the New York Journal of Commerce and Commercial Bulletin. 

Proof spirits —Average weekly price per gallon, including tax in Peoria, 
for first week of each month. In 1904, 1908 to 1910, price for first Tuesday of 
each month. Original figures from the Peoria Herald-Transcript. 

Leather.—Sole, oak, dressed backs, heavy. Price per pound in New York 
= the first of each month. Original quotations from the Shoe and Leather 

eporter. 

Wire nails.—Monthly averages computed from weekly market quotations 
Quotations from the Iron Age. 

Steel rails.—Average monthly price per ton at millsin Pennsylvania. Origi- 
nal quotations from the Annual Statistical Reports of the American Iron and 
Steel Association. 

Raw linseed oil.—City, in barrels. Price per gallon in New York on the 
first of each month. Original quotations from the Oil, Paint, and Drug Reporter. 

Lead, pig—Common domestic. Price per pound in New York on the 
first of each month. Original quotations from the Iron Age. 
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Salt, American fine.-—Price per barrel in Chicago, based on a weekly average 
for tke first week of each month. From t1go1 on, prices for medium salt. 
Original figures from the annual reports of the Chicago Board of Trade. 

Plug tobacco.—Price per pound in New York on the first of each month. 
To September, 1906, price for “Horseshoe”; from September, 1906, on, for 
“Climax.” 

Sulphuric acid.—66°. Price per pound in New York on the first of each 
month. Original quotations from the Oil, Paint, and Drug Reporter. 

Granulated sugar.—Price per pound in New York on Thursday of the first 
week of each month. Price includes import duty of ‘40 per cent ad valorem to 
July 24, 1897; from July 24, 1897, to date 1.95 c. duty per pound. Original 
quotations from Wallet and Gray’s Weekly Statistical Sugar Trade Journal. 

Cotton thread.—6-cord; 200-yard spools. J. & P. Coats. Price per spool, 
freight paid, on the first of each month. 

Matches.—Parlor and domestic. Price per gross of boxes (200’s) in New 
York on the first of each month. Original quotations from the Merchants’ 
Review. 

Non-Trust COMMODITIES 

Manila rope.—}-inch and base sizes. Price per pound f.o.b. or factory in 
New York on the first of each month. 

Bituminous coal.—Pittsburgh (Youghiogheny). Price per bushel on the 
first Tuesday of each month. Cincinnati afloat. 

New Orleans molasses.—Open kettle. Price per gallon in New York on 
the first of each month. Original quotations from the New York Journal of 
Commerce and Commercial Bulletin. 

Pig iron (Bessemer Pittsburgh).—Monthly averages computed from weekly 
market quotations as given in the Iron Age. ’ 

Bleached sheetings—10.4 Wamsutta S.T. Price per yard on the first of 
each month. 

Corn meal.—Fine yellow. Price per bag of 100 pounds in New York on the 
first of each month. Original quotations from the New York Journal of Com- 
merce and Commerical Bulletin. 

Yellow pine——Long Leaf, boards, heart face sidings, 1 inch and 1} inch. 
Price per M feet in New York on the first of each month. Original quotations 
from the New York Lumber Trade Journal. 

Plain white oak.—1 inch, 6 inches and up, wide. Price per M feet in New 
York on the first of each month. Original quotations from the New York 
Lumber Trade Journal. 

Print cloth —28 inch 64X64. Average weekly price per yard for the first 
week of each month. 

Glass tumblers.—Table, $ of a pint. Price per dozen f.o.b. factory on the 
first of each month. 

Vici kid shoes —Men’s, Goodyear welt. Price per pair on the first of each 
month. 

Sheet zinc.—Ordinary numbers and sizes, packed in 600-pound casts. Price 
per 100 pounds f.o.b. La Salle, Ill., on the first of each month. 

Flour.—Wheat, winter straights. Price per barrel in New York on Tues- 
day of the first week of each month. Original quotations from the New 
York Produce Exchange’s Annual Reports. 

Cotton—Upland middling. Price per pound in New York on Tuesday of 
the first week of each month. Original quotations from the New York Journal 
of Commerce and Commercial Bulletin. 

Bare copper wire-—Quarterly quotations only to 1901. From tgor on, 
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INDEX NUMBERS! 
EIGHTEEN Commopities EAacu 

Non-Trust Trust Non-Trust Trust 
1897 January......| 100.0 100.0 1go1 January.....| 119.2 126.5 
j February 99.8 98.3 February....} 119.1 128.7 
March. .....: 99.8 100.2 March...... 118.7 128.6 
a 909.4 99.9 | ee 119.5 128.7 
May 99.2 99.9 | ee 117.3 128.5 
/ eaeerrr 98.2 108.0 (ere 126.9 
i ee ee 98.2 109.0 jr 117.0 131.3 
) ee 99.3 105.7 August...... 118.2 131.1 
September....| 100.9 108.3 September. 120.1 126.8 
October. ..... 99-9 107.2 October. .... 121.3 128.3 
November. .. 98.5 104.0 November 123.3 127.4 
December....| 98.7 104.0 December 124.4 125.9 
1898 January...... 098.7 104.9 1902 January.. 223.7 126.2 
February..... 98.7 104.9 February 124.3 129.1 
eee 94.6 105.4 March...... 125.2 130.2 
y ee 100.2 104.1 April....... 125.2 129.8 
ere 102.2 106.5 , ee 128.0 128.8 
Bs a6 5-0. dcexe 104.4 107.1 CO 128.0 128.3 
| “ree 104.3 107.1 [eer 128.0 130.4 
ee 103.8 107.2 August. 127.3 129.6 
September 103.5 104.5 September 127.3 127.7 
October...... 101.9 103.2 October. .... 128.6 125.2 
November ...| 102.6 104.8 November ..| 129.5 123.1 
3 December....| 102.2 104.1 December...) 128.3 125.4 
1899 January...... 102.7 105.9 1903 January.....| 127.8 124.4 
February.....| 104.5 108.1 ebruary 127.8 124.5 
March....... 108.3 110.5 March...... 127.9 127.2 
ES 110.8 113.7 Api. ...... 128.8 127.8 
May.. 112.2 113.9 |_| Ae 128.9 126.4 
June.. 114.4 114.6 peer 131.3 126.3 
| Saar 113.6 116.1 Ree 131.3 125.8 
August. 115.5 116.8 August. 132.4 125.2 
September, 119.9 119.0 September 131.5 124.6 
October. ..... 121.3 122.0 October. .... 128.2 125.4 
November ...| 121.4 124.0 November ..} 127.4 122.5 
December....| 127.3 127.2 December...| 126.5 123.7 
1900 January...... 131.6 130.1 1904 January.....| 127.1 122.3 
February.....| 132.1 133.3 February. 130.5 124.5 
a 134.0 133.4 | 130.7 124.7 
Ee: 234.1 133.6 are 131.5 125.2 
Se re 131.9 130.5 | eer 128.2 123.3 
err 128.3 131.3 | rere 130.4 122.0 
( 136.9 131.0 rr 124.2 122.8 
August....... 123.5 128.8 August...... 122.9 121.4 
September....| 121.1 128.9 September. 119.0 121.5 
October. ..... 121.2 128.8 October. .... 123.9 121.6 
November ...| 119.7 131.0 November ..} 126.8 114.8 
December....| 119.1 128.0 December...| 129.3 123.3 

* Nore.—The writer is indebted to Mr. W. S. Stevens and Mr. E. M. Patterson of the teaching 

ott the Wharton School of Finance and Commerce, for assistance in preparing the statistics upon 

which the conclusions of this paper are based. 
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INDEX NUMBERS—Continued 








Non-Trust Trust 





1908 January..... 

February... . , 130. 
131 
130 
129. 
131 
129. 
131. 
131. 
132. 
November .. : 130. 
December. . . ‘ 131. 


1905 January.....| 125. 

February....| 124. 
124. 
124. 
124. 
125. 
128. 
130. 
September ..| 130. 
130. 
November ..} 133. 
December...} 135. 


OKN OHO WHO UALS 
Mw OPO Ob OH OOH 


1906 January.....| 135. 129. 
-| 135. 
133. 
136. 
136. 
136. 
136 
136 
136 
137. 
November ..| 141 
December...| 124. 


_ 
w 
° 


130. 
128. 
128. 
128. 
129 
128. 


130 
130 
i 135. 
December. . . ‘ 133. 


OHADABOIUNAUVHO AUAUAAaonAnnAho wn 


O MDHWYSO KER HIN 


January.....| 142. 
143. 
147. 
147. 
147. 
153. 
154. 
152. 
146. 
148. 
November ..| 146. 
December...| 142. 


January..... ' 136. 

‘ 135. 
137. 
135. 
133. 
134. 
132. 
138. 
141 
133. 


130 
131 
131 
131 
135. 
132. 
133. 
133. 
133. 
130. 
130. 


OIRO WAN nn NS Op tn OnWw 0 MON 


December. . . ; 138. 
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HR HWHOW CRUD 























price per pound in New York on the first of each month for No. 8, B. &S. 
gauge, and heavier. 

Wilton carpet.—s-frame Bigelow. Price per yard on the first of each month. 

Earthenware plates—White granite, 7 inch. Price per dozen f.o.b. Trenton, 
N.J., on the first of each month. From 1902 to 1905 price per dozen to pur- 
chasers of bills amounting to $8,000. 

Bleached shirtings—4-4 Wamsutta ‘Q2. Price per yard on the first of 
each month. 

EDWARD SHERWOOD MEADE 
THE UNIVERSITY OF PENNSYLVANIA 





THE CHARACTER AND POWERS OF GOVERNMENTAL 
REGULATION MACHINERY’! 


The complete breakdown of the attempts of the several states 
to regulate interstate trade is the chief cause of the existing indus- 
trial distress. Few, however, realize how serious this disturbance 
is. Business men, alarmed by the wave of attacks on capital 
which has swept over the country, are afraid to put their money 
in new enterprises, or even to expand those already existing, with 
the result that business in all branches is on a hand-to-mouth basis, 
which means small or no profits and an increasing host of unem- 
ployed workmen. It is stated that there are 125,000 idle men in 
Chicago, alone. Bradstreet reports that there were more failures 
in 1911 than in any year since 1897, with the exception of 1908, 
the year which bore the consequences of the disastrous panic of 
1907. The liabilities of these failures were $188,094,007, 75 per 
cent greater than in 1902. These figures deal only with actual 
insolvencies, and do not take into account the large number of 
cases where concerns were in financial difficulty, but managed to 
avoid actual bankruptcy. The sufferers were not rich men, driven 
to the wall by prosecution for violations of the law, since 91 per 
cent of them had a capital of $5,000 or less; nor were they victims 
of the trusts, for only 3 per cent of them were forced out by compe- 
tition. This year promises to be even worse, for the January 
failures amount to 1,897 as against 1,663 for the same period last 
year. Such is the situation, not in a time of panic, but after 
several years of good crops, while money is abundant and stocks 
of goods are small—all conditions which should produce general 
activity and prosperity. 

A similar commercial prostration, in 1787, contributed largely 
to the abandonment of the former Confederation, and the adoption 
of the present Federal Constitution, which, as John Adams said, 
“was extorted by grinding necessity from a reluctant people.” 
The main difficulty then, as it will be now, was the unwillingness 

1A paper read before the Western Economic Society of Chicago, March, 1 1912. 
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of the states to surrender to the federal government their powers 
over commerce, which, from the very nature of the case, they could 
not exert with success, for commerce refuses to be cramped within 
state bounds. 

The same remedy which was advantageous then should be 
applied now—the federal government should regulate interstate 
trade as it has regulated bankruptcy and the issue of banknotes. 
If it had exercised properly its powers in the past, we should not 
face today the problems of overgrown corporations. 

The times call for leaders who will consider impartially the 
absolute necessities of each conflicting interest, and who will work 
out a solution, which, while giving to no party all that it demands, 
is nevertheless just to all. 

There is too great a tendency to consider the contest as one 
merely between organized capital and the consuming public, but 
no settlement can endure which does not give equal weight to the 
claims of labor for justice. The consumer feels that he has not 
been given a fair share of the immense saving in the cost of produc- 
tion consequent upon the introduction of labor-saving machinery, 
while with even more reason, the working classes feel oppressed 
because they are given such a small portion of the wealth which 
they help to create. 

A magnificent opportunity lies before us. In the past, in every 
age and country, one faction after another rose to power, exploited 
all the others for its own selfish advantage, only to be crushed in 
its turn by the savage revenge of its former victims. One revolu- 
tion followed another, in never-ending succession. Today, thanks 
to the careful studies of trained economists, we have the oppor- 
tunity to replace revolution with evolution. It is perfectly clear 
that it is not for the permanent best interests of any element to 
take unfair advantage of another. Our great merchants discovered 
long ago that their prosperity was best furthered, not by selfish, 
sharp dealing, but by securing the good-will of the public through 
satisfactory service, and this is the basis of the phenomenal success 
of many of our department stores and mail-order houses. We 
know that the present hostility of society to the trusts is the 
inevitable result of their disregard for the demands of the public, 
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and that if they do not make satisfactory concessions, they will 
certainly cause legislation which will be radical to the bounds of 
confiscation. If, on the other hand, capital is not allowed a just 
return, our industries will languish and we shall see the already 
large armies of the unemployed swell to dangerous proportions. 

Fortunately for all of us, the situation is most hopeful, for a 
great ethical revolution has been taking place almost unnoticed, 
and there is a general assent to the idea that business, which was 
formerly regarded as a private affair, really owes duties to society. 
Many of our great captains of industry even welcome regulation 
for the public welfare, and recognize that corporations are created 
by the state for the benefit of the community, not merely to give 
individuals additional facilities for amassing wealth, and that, 
consequently, the public has a right to a share in corporate profits. 
Still more universal is the tendency to improve the lot of employees 
by welfare work, social service, profit sharing, and similar agen- 
cies; and an employer who ill-treats his men meets the strong 
condemnation of his fellows. 

Let us make a clear statement of the conditions which exist, 
and then consider in turn various expedients that may be suggested 
to better them. 

The present industrial situation will not be endured by the 
American people any longer. There is a general dissatisfaction with 
the result of the suits against the Standard Oil Company and the 
American Tobacco Company, though no blame can be placed either 
on the courts or on the Department of Justice, as they did their best 
with the inadequate legal machinery at their disposal. The people 
want lower prices and the cessation of oppressive tactics, and are 
not satisfied when they see many smaller trusts replace one large 
one. They realize that if the ownership remains the same in the 
different companies, common sense will prevent a carnival of price 
cutting. 

The substance of the popular demand, and not the mere name, 
must be secured by any rational solution of our present difficulties. 
The Sherman law, in the twenty-two years in which it has been in 
existence, has evidently failed to produce the expected results in 
restoring competition and in decreasing prices, and there is com- 
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plaint from business men that its enforcement has caused commer- 
cial stagnation by interfering with the working of economic laws. 
Very many good citizens feel that, even under the most liberal 
interpretation, the law forbids combinations which are essential 
to the welfare of society. Still more are convinced not only that 
its strict enforcement means great hardship and injustice to thou- 
sands of honest and innocent investors, but also that if the full 
fierceness of competition is restored, the smaller and weaker con- 
cerns will be crushed out by their more unscrupulous competitors, 
leaving the field in the undisturbed possession of the more power- 
ful organizations. 

The real problem before us, therefore, is not to attempt the 
impossible task of preventing combinations of capital, which are 
the very foundations -of our civilization, but to remove the evils 
which have grown up under our policy of inadequate regulation. 
The question is one of methods, not of principle: we need reorgan- 
ization, not disorganization of our industries. We must have a 
campaign of education to bring to the attention of the American 
people definite plans for discussion and amendment, and our busi- 
ness men ought to stop their useless complaints and address their 
energies to formulating and advocating such a plan. Our voters 
have shown over and over again that they can be trusted to be fair, 
provided clear-cut issues are presented to them, free from confusing 
minor details. 

Let us next review the various considerations which must guide 
us in constructing an adequate policy. It isan axiom that business 
can adapt itself to anything except uncertainty; so it is evidently 
essential to define by legislation in the clearest terms, so that 
every man may understand without legal assistance, what the 
policies of the government are, what practices are forbidden, what 
methods of combination may be employed, and under what con- 
ditions. It is the lack of just this that is paralyzing business. It 
is stated without contradiction that corporations, unable to obtain 
satisfactory opinions from their legal advisers, have applied to the 
Department of Justice for guidance in vain, as it has no statutory 
authority to reorganize corporations in compliance with the laws. 
The disgust of business with the present haphazard method of 
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government by lawsuit, the only available means provided by our 
deficient legislation, is shown by the recent loan to Germany of 
millions needed for the development of our own industries. 

We must bear in mind in formulating our plans that radical 
changes in legislation are always unwise, and that the most satis- 
factory results are attained by the conservative use of methods 
which have stood the test of experience. Some of the ideas here 
advanced may seem extremely progressive, but they have all 
worked advantageously in some places, mostly in the conservative 
New England states. 

There seems to be a general demand for equality of oppor- 
tunity for all, for a decrease of the cost of articles to the consumer, 
for the fostering of small, independent concerns, and for the pre- 
vention of the domination of large industries by huge corporations. 
In order to attain these results, we may find it necessary here, as 
has been the case in other lands, to put under government control 
the privately owned natural monopolies, such as lands containing 
coal, oil, ore, and various minerals, standing timber, and the water 
needed for irrigation, power, and the supply of cities, because the 
owners of these have it in their power to place an intolerable tax 
on the necessities of life. 

One of the chief functions of government must always be to 
protect those who are unable to take care of themselves, and we 
are inclined to overlook the fact that the progress of our civilization 
constantly deprives us of the opportunity for free choice. The 
pure food laws were passed because it cannot be disputed that the 
consumer cannot possibly be expected to know which of the many 
preservatives devised by expert chemists are dangerous to health. 
The manufacturer of any size can no longer decide whether he 
will sell his goods at home or ship them by rail, so the government 
must guarantee him against overcharges in freight rates. When 
laborers seek employment from corporations employing many 
thousands, it is ridiculous to assert that they are making a free 
contract as to wages, hours, and conditions of employment. The 
state, therefore, constantly steps in, for their protection, with laws 
regarding hours of labor, factory inspection, and employers’ lia- 
bility, and must inevitably take even more effective measures. 
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The same line of reasoning justifies the defense of the consumer 
against large combinations of capital. 

We shall have to go still farther, and protect the stockholders 
and bondholders in our corporations, just as the stockholders and 
the possessors of notes of our national banks are protected by the 
control exercised by the Comptroller of the Currency. We shall 
be obliged to abandon the fiction that a corporation is a partner- 
ship on a large scale, in which all the partners have an intimate 
knowledge of the business, select the managers, direct the policies, 
and, consequently, should share in the varying profits and losses 
incident to every mercantile concern, and be responsible for its con- 
duct. As a matter of fact, nothing can be farther from the truth. 
The owners of stocks and bonds regard them as an investment from 
which they can draw a regular income of the amount of the cus- 
tomary annual dividend. If this is reduced, they feel injured, and 
often distrust the management and sell their stocks at a loss. 
There is no possibility whatever that they should take part in the 
management, shape the policies, or select the officers. It is a 
usual thing for a small minority of the stock, working in accord, to 
elect the officers of our largest corporations, year after year, by a 
judicious use of proxies. The state must therefore defend investors 
both from fraud from within, and from unfair treatment from 
without. 

Immunity from harassing and conflicting state legislation can 
properly be requested by corporations which are asked to submit 
to the restrictions of federal control. Their plants should be fairly 
taxed by the local authorities, but they should be freed from state 
taxation, since they must bear their share of federal burdens. We 
have a wonderful opportunity to substitute a just and rational 
system of taxation for our present medley of oppressive laws, 
which are notoriously evaded, put a premium upon dishonesty, 
and thus substantiate the claim of the poorer classes that the 
wealthy are not bearing their share of the public expenses. It 
is perfectly possible to provide that all corporations shall deduct 
a federal income tax from all dividends paid to their stockholders, 
for England has for years found this system the only feasible one. 
Each state should receive from the federal treasury a share of this 
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tax proportionate to the holdings of all persons residing in its ter- 
ritory as shown by the stocklists. This works well in Massa- 
chusetts, where the state divides its corporation tax with the towns, 
This tax would be a true income tax, and would not, like most of our 
actual taxes, be added to the price of goods, and thus be transferred 
to the shoulders of the public. As nearly 80 per cent of our total 
output is produced by corporations, the amount having increased 
from 60 per cent inside ten years, this measure would produce a large 
revenue, as well as be just. The tax rate could vary with the 
necessities of the government, as is the English custom, and thus 
permit us to construct a budget like every other nation. The 
taxation of individuals and intrastate corporations would, of course, 
be left to states, which should be forbidden to tax incomes or 
securities of interstate corporations. 

We must not forget that the laws of Nature are more powerful 
than those of man, and that if his statutes run counter to economic 
necessity, they will only bring commercial distress, and fail to 
accomplish their object. The most that legislation should do is 
to modify the operation of economic tendencies, giving them free 
play in one case, and checking their injurious consequences in 
another, employing usually the effective taxing power of the tariff 
or internal revenue duties. The state should interfere with busi- 
ness in general as little as is consistent with the protection against 
injury of consumers, laborers, creditors, stockholders, and the 
public at large. 

One of the first of these laws is that the welfare of the community 
requires that business shall be made attractive enough to individ- 
uals to induce them to invest both money and brains in new enter- 
prises for the development of the resources of the country, which will 
employ labor, and bring about general prosperity and confidence. 
We must take the greatest care not to hamper industry to such an 
extent as to drive away capital, for that can never be regulated 
by law, since there is no way to make a man put his money in under- 
takings which do not give an adequate return. Although money 
invested in real estate and machinery is at the mercy of legislation, 
the liquid capital upon which all business is dependent for its very 
life moves as freely as air from one country to another, drawn 
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wherever it can secure the greatest return with satisfactory 
security. 

It is evident today that our railroads are not an attractive 
investment, owing to the refusal of the American people to allow 
them to raise their rates to meet increasing expenses, with the 
result that some have decreased their dividends, while others are 
paying them out of past surpluses. Compensation is one of the 
fundamental laws of Nature, and the present injustice to the rail- 
roa‘s is preparing retribution. It is only a few years since our 
largest railroads had to refuse to accept freight for lack of facilities. 
Since then the country has been growing. Billions should have 
been invested in new tracks and terminals. The equipment is 
wearing out and is hardly being replaced, instead of being increased. 
Practically nothing is being done to provide for the future, because 
the managers of the railroads do not dare to issue more stocks or 
bonds, when they are hardly able to pay the usual return on those 
already extant. 

The issues of railroad securities during the last few months have 
been at an interest rate above what was formerly considered the mar- 
ket rate. The public cannot escape this additional and unneces- 
sary burden of its own devising. The time will again come when 
our facilities will be inadequate to the needs of commerce, and the 
whole nation will regret that it would not allow capital to obtain 
as good a return in railroads as elsewhere. 

There is, happily, a solution of this problem, also. The return 
from any investment is composed of two elements, first, the cur- 
rent rate of interest for the use of money upon absolute security, 
and second, compensation for risk, which we may call profit. The 
former is settled by economic laws, modified by supply and demand; 
the latter varies constantly with the conditions of each industry 
and the state of credit. If an investment is hazardous, the shrewd 
capitalist will certainly demand a higher rate of return to compen- 
sate him for his risk. If, however, the risk is reduced to a mini- 
mum, he will be willing to accept a lower rate of income. If to the 
ordinary risks of industry we add the incalculable uncertainty of 
governmental interference, either the price of the commodity pro- 
duced by the industry must be raised to compensate for this addi- 
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tional risk, or capital will refuse to enter the industry. If, however, 
we remove all risk of governmental interference, substituting abso- 
lute certainty, and further assure a definite return on the principal, 
capital will be willing to take a less return. We must not forget 
for a moment that the interest on capital is a burden which the 
public cannot escape, and hence it is clear that the rate of interest 
must, for the welfare of the community be made as low as possible 
by the elimination of every possible risk. 

Many of the abuses which have caused ‘the present hostility to 
the trusts can be eliminated by definite statutory prohibitions of 
specific practices. This is the method which has been pursued 
with success both in Germany and in England, where no effort is 
being made to check the present world-wide tendencies toward 
commercial co-operation, since they are considered advantageous 
to the nation. We should prohibit not all combination, but all 
unfair combination, and encourage not all competition, but all 
square competitions. Cut-throat competition is not for the public 
weal. The Wisconsin Public Service Commission states the case 
well in its decision refusing to allow the Kenosha Gas & Electric 
Company to reduce its rates. Rate wars usually result “in financial 
ruin to one or more of the contestants, the crippling of the rest, 
and the ultimate consolidation of the remnants into one concern. 
When peace has thus been restored, the rates are advanced, not 
only to the level that prevailed before the contest, but to even 
higher figures.”” We cannot foster competition by killing off com- 
petitors, and we must allow sufficient combination, not only to 
secure the economies of consolidation, but also to enable the smaller 
concerns to band together for mutual assistance against their more 
powerful competitors. 

To secure these results, legislation should be passed forbidding 
any corporation engaged in interstate trade— 

1. To sell commodites in one place lower than in another, with 
the intent to drive competitors out of business, or to injure them 
in any way. 

2. To sell one brand of goods at an unreasonably low price, in 
order to drive out competing brands. 

3. To refuse to sell any concern at the same price as others 
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under substantially similar conditions, including freight rates and 
credit standing. 

4. To refuse to sell to those who buy of others. 

5. To incorporate in leases provisions that the lessees shall not 
use other machines, or shall buy certain merchandise only of the 
lessor. 

6. To regulate the price at which articles shall be sold by the 
retailer to the consumer. 

7. To bribe the employees of other concerns to betray their 
trade secrets. 

8. To keep patents unused, or to employ them merely as a basis 
for suits against competitors. 

g. To operate through concerns representing themselves to be 
independent. 

10. To employ agents to influence legislation, either state or 
national, except within clearly defined limits, and with complete 
publicity. 

11. To make contributions for political or social purposes. 

12. To resort to any form of coercion or fraud to injure any 
competitor. 

13. To publish false or misleading advertisements, or use unjus- 
tified labels. 

14. To give secret discounts or rebates. 

15. To imitate trademarks of competitors. 

In all these matters, the intent should constitute the crime, and 
the principle should be established that guilt is personal, and that 
the directors or other officials who authorized an illegal act should 
be punished with fine and imprisonment, unless they filed a written 
protest at the time. It is both ridiculous and unjust to fine the 
stockholders for an act of which they knew nothing. Can anyone 
assert that the 9,000 women—the very embodiment of the New 
England conscience—and the trustees of estates and charitable 
and financial institutions who make up the majority of the 19,175 
stockholders of the American Sugar Refining Company—the arch- 
offender—are morally guilty of the frauds upon the government, 
when the very government testimony in the suit shows that they 
could not have known anything about them? Is it right, then, 
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either to reduce their incomes by fines, or to reduce the market 
value of their principal? Even the Hardwick report admits that 
they were innocent. 

On the other hand, personal responsibility would soon stop ille- 
gal conduct. As an example of the working of this principle, let 
us take the instance of a large shipper who continued to receive 
rebates after they were forbidden by law. One day the freight 
official refused him the usual concessions, with the words, ‘‘Good 
Lord, man, do you know that they have just jailed a traffic man 
for doing just this? The company would always pay our fines, 
but it cannot go to prison for us, and there won’t ever be any more 
rebates in mine!” 

Many of the evils which confront us are the consequences of 
holding companies or interlocking directorates. It may not be 
possible to prohibit holding companies at once, but active measures 
are desirable to eliminate them as soon as possible, if for no other 
reason than that they allow a few men to control vast amounts of 
the capital of others, with but a small investment of their own funds. 
We can, however, forbid any director from serving in more than 
one corporation engaged in allied industries, and can insist upon 
full information being given to his stockholders of the interest 
which he has in other companies with which their company has 
financial dealings. 

In order to make it possible for the stockholders to prevent the 
re-election of an obnoxious director, any stockholder who desires 
to send circulars to other stockholders for the purpose of bringing 
about changes in management should be permitted to have them 
sent by the regular certified public accountant of the corporation 
upon payment of the expenses incurred, but no list of stockholders 
should be published. 

For the better protection both of the stockholders and of the 
public no immunity should be granted to any corporation, or to 
any official for his official acts, in consequence of any information 
furnished to any civil or judicial official of the United States, or of 
any state. 

Definite information as to what methods of combination are 
legal is more important to business than certainty regarding what 
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is forbidden. If we are not to disorganize our social fabric, there 
must be some tribunal to which a trust may apply for guidance 
during the progress of readjustment to existing legislation. As 
there is now absolutely no provision to meet this real need, our 
business men feel that they are being persecuted when they are 
indicted for following well-established trade customs, to which 
tacit sanction has been given by the inaction of our state and 
federal officials. The sympathy of the public with this feeling is 
shown by the refusal of our juries to brand as criminals esteemed 
citizens who have unwittingly committed technical violations of 
vague statutes. However lawyers may feel about the matter, it is 
difficult to find a business man who has the slighest assurance as to 
what is forbidden by the Sherman law, even after its interpretation 
by the Supreme Court. Many firms feel that their trade asso- 
ciations are absolutely essential to preserve them from ruin, and 
are stupefied to find themselves prosecuted for exercising what they 
still feel is an inalienable right to combine for mutual assistance. 

An Interstate Trade Commission, with powers similar to the 
Interstate Commerce Commission, seems, therefore, absolutely 
essential to the administration even of the existing laws, especially 
when high public officials, corporation lawyers, captains of industry, 
labor leaders, and “soldiers of the public good”’ all agree that it is 
the proper remedy. We may well, then, consider the composition 
of such a body, what its powers and functions should be, and what 
principles should govern its activities. 

The Interstate Trade Commission should be so constituted as 
to command the confidence and respect of both the public and the 
business community, and, for this, the first requisite is that it be 
kept entirely out of politics. No man should be appointed who 
had held within six years a Federal or State elective office, or one 
which is subject to confirmation by the United States Senate. 
The President should make the appointments, subject to confir- 
mation by the Senate, but each nomination should be accompanied 
by a certificate from the Civil Service Commission that the nominee 
was a man of standing, of not less than ten years’ experience, and 
possessing the required qualifications. 

It would be a good idea to have some of the members selected 
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from a list suggested by certain well-known organizations, instead 
of being chosen at random. This plan has worked well in many 
places. It was the basis of the Trade Guild system, which so suc- 
cessfully governed the great commercial cities and states of the 
Middle Ages. To take a recent instance, the seven members of 
the Finance Commission, which did such admirable work for Boston, 
were appointed by the mayor, under authority of the City Council, 
on nomination by the Boston Chamber of Commerce, The Asso- 
ciated Board of Trade, the Boston Merchants’ Association, the 
Real Estate Exchange, the Clearing House Association, the Central 
Labor Union, and the Citizens’ Association. Part of the success 
of Germany in all fields comes from a settled policy of employing 
experts, and we have made a great mistake in failing to follow this 
excellent example. The Interstate Trade Commission should 
contain a lawyer suggested by the American Bar Association; a 
banker, by the Bankers’ Association; a political economist, by 
the presidents of our principal universities; a labor leader, by the 
American Federation of Labor; a sociologist, by the Civic Federa- 
tion; a business man, by the National Chambers of Commerce; 
and five other men of affairs (not lawyers), possessing some knowl- 
edge of economics, and with an interest in the welfare of the masses. 
A board of eleven members would permit special problems to be 
investigated by committees in order to expediate procedure. A 
chairman and a vice-chairman should be designated by the presi- 
dent from the members who have served not less than three years. 

The compensation and term of office should be such as to attract 
able men, who would evidently have to sacrifice their careers. The 
tenure of office should be for five years, with two members retiring 
annually, both eligible for reappointment, if confirmed by the 
Senate. The president should have the right to remove a member 
when authorized to do so by a joint resolution of the Senate and 
House of Representatives, passed by a two-thirds vote of each. 
The salary should be $15,000 with a pension of $5,000, annually, 
if a member is not reappointed; but this pension should be sus- 
pended while the recipient fills any other salaried position, or 
engages in business. 

The function of the commission should be to give all forms of 
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industrial activity a free field to work out their own salvations, 
showing special favors to none, taking care that no injury is done 
either to the public or to each other, and sternly repressing all 
fraud, extortion, and coercion. In short it should assure fair play 
to the consumer, the capitalist, and the laborer. 

Plenty of money for investigation should be available, and the 
Bureau of Corporations should be transferred to the commission, 
which should also be affiliated very closely with the Census Bureau, 
in order to prevent expensive duplication. We have hardly begun 
to realize what a powerful weapon we have in the new ‘“‘scientific 
management,” which makes it possible to ascertain exactly what 
it should cost to produce an article, instead of accepting more or 
less inaccurate and interested statements. It is too early to carry 
this idea to extremes, but provision should be made to allow the 
commission to publish fair prices for staple articles produced on a 
large scale, so that the public might have reliable information upon 
which to base its opinion. This would also be useful in making 
tariff schedules. There is likely to be much opposition to this, 
but it is really for the best interests of our large combinations, as 
it will enable them to convince the public that it is not being 
overcharged, and will also be a check on inefficiency. 

Publicity has been found in Germany and elsewhere not only 
to be the best safeguard for the investor, but also for the community. 
The provision of our laws that all food products shall be honestly 
labeled is an excellent example of the succcessful operation of this 
policy. The best available means to attain these ends is to give 
the commission full authority to prescribe the methods of account- 
ing of every corporation engaged in interstate commerce, but there 
should be an appeal to the Commerce Court from any order that 
might be unduly burdensome or expensive. In the case of con- 
cerns with a capital and surplus not exceeding $1,000,000, these 
prescriptions should not exceed the requirements of the Association 
of Certified Public Accountants for proper bookkeeping. 

The accounting should be supervised and audited, in accord- 
ance with the custom in England and in some of our states, by a 
certified public accountant approved by the commission, who, like 
bank examiners, should be charged with the observance of the laws, 

















GOVERNMENTAL REGULATION MACHINERY 387 


for the certainty of punishment, and not the severity of the penalty, 
is what prevents wrongdoing. Annual reports showing the value 
and amount of the business, the capital, assets, liabilities, net 
income after allowing for interest, taxes, depreciation, improve- 
ments, and operating charges, should be furnished to the com- 
mission. All such reports should be sent to bondholders and 
stockholders, and should be published promptly if the securities 
are sold on stock exchanges, or offered to the public in any way. 
Discretion must be exercised not to publish information which 
might enable competitors to injure any concern. 

All corporations engaged in interstate commerce should be 
required to obtain a license from the commission and to pay a regis- 
tration fee of $10 for corporations with a capital and surplus under 
$500,000; of $50 for those from $500,000 to $1,000,000; of $100 
for those from $1,000,000 to $10,000,000; and of $500 for those 
over that amount. These fees should be at the disposal of the 
commission for the purposes of investigation. 

The assessment of the present corporation tax, and any other 
taxes that may be levied on corporations, should be transferred to 
the commission, which should certify the tax to the Collector of 
Internal Revenue. 

Federal incorporation should be granted to any corporation 
that applied for it, and the terms of the law should be so clear that 
a charter should be issued as a matter of routine, though the com- 
mission should be required to approve the details, just as the Com- 
missioner of Corporations approves the papers of Massachusetts 
corporations. 

Such charters should not be amended without the consent of the 
stockholders for ten years, in order to give business a chance to 
adapt itself to the new conditions; though the charters should be 
forfeited for disobedience of the laws. Congress should retain, 
by the express terms of the charters, full control of the hours of 
labor of men, women, and children, and the power to regulate 
employers’ liability and safety appliances. It should also provide 
for insurance against death, old age, accidents, sickness, unemploy- 
ment, and similar legislation for the welfare of the workers, such as 
must soon demand the attention of the nation, which cannot delay 
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much longer in following the example of Germany and England. 
Constitutional difficulties could be avoided by proper wording of 
the articles of incorporation. 

The powers which should be granted to the commission over the 
issues of securities form a difficult problem, owing to the inevitable 
conflict with state requirements. Although it is desirable that the 
same restrictions should be applied to all corporations as to those 
with Federal charters, yet, for the present, the main reliance must 
be placed upon publicity, letting the investors choose for them- 
selves after examining the facts. It seems possible, at least, to 
prohibit all corporations licensed by the commission, which offer 
stock to the public, from issuing any stock, scrip or bond dividends, 
except as an incident to reorganization under the authority of the 
commission. 

All issues of stocks or bonds of federal corporations should be 
under the control of the commission, and none should be issued 
without its authorization. It should further take measures to 
ascertain that the money thus obtained was properly spent, but 
should not regulate the price at which securities should be sold. 
That must depend upon market conditions. If they are sold below 
par, the difference would naturally have to be charged to profit 
and loss, and should be covered by annual deductions from earn- 
ings which should be credited to an appropriate fund. A similar 
provision should be made for the loss occasioned by redeeming 
bonds above par. 

Shares without par value should be authorized by the commis- 
sion in its discretion, but this expedient should not be adopted on 
a large scale until it has stood the test of experience. 

The commission should have the right to order the physical 
valuation of corporations when this information is necessary to 
enable it to pass upon the assets behind securities. It should also 
be authorized to compel, not only the corporations under its con- 
trol, but all other organizations with which they may have dealings, 
to produce what books and papers may be essential to enable it to 
perform its duties intelligently. 

Industries existing under infinitely varied conditions cannot, 
without disaster, be forced into one rigid mould, therefore numerous 
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alternatives to suit different necessities must be offered by any 
rational system of federal control of business. Choice should be 
free, the provisions for license should be as liberal as possible, and 
the more rigid provisions of federal incorporation should be 
willingly accepted as a fair concession to the demands of the public 
by any corporation which could not accommodate itself to the 
other alternatives. 

In justice to existing corporations which are satisfied with 
present conditions, the Sherman law should remain unaltered, no 
matter how great the cry for its amendment, so that there shall 
not be any change in their status. The present rigorous enforce- 
ment of the law should be continued, and even inexorably extended 
as rapidly as possible to all illegal corporations. Under these 
conditions, no one can complain of unfair treatment, as business 
has had ample time to consider its position under the enforcement 
of the law, and relief for large combinations is provided by federal 
license and incorporation. It may, however, later be necessary 
to make federal incorporation compulsory for giant organizations. 

Let us consider some alternatives with the reasons in their 
favor. 

First, individuals, partnerships, and syndicates rated in the com- 
mercial agencies as having a capital of under $1,000,000 should 
not be interfered with in any way. 

For the present, those exceeding that amount need no regulation, 
though it should be understood that, if this freedom from control 
should be abused for the purpose of avoiding federal regulation of 
corporations, appropriate laws would be passed at once. Under 
existing industrial conditions, men with limited capital are at a dis- 
advantage, and should be encouraged in every way. It would be 
dangerous to publish information in regard to their business, as it 
might hurt their credit and enable their competitors to injure them. 
It is for the interest of society that hazardous enterprises should 
be undertaken by individuals or syndicates, and not that stock 
companies should be organized to solicit the funds of small invest- 
ors. No limit can properly be placed upon the profits of the 
speculative transactions which are necessary for the development 
of our country. If an industry is not profitable enough to attract 
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capital on its merits, it is better for society that it should not 
expand under the pressure of stock bonuses, which partake of the 
elements of a lottery. 

Second, private, close corporations, whose stock is not offered 
to the public, shall be given a license by the commission upon com- 
plying with the provisions of the present corporation tax law, keep- 
ing their accounts in such manner as may be prescribed by the 
commission, and making annual reports, which are not to be 
published, provided their capital and surplus shall not exceed 
$1,000,000. These organizations often resemble very closely or- 
dinary partnerships, and should be accorded the same treatment 
as far as possible. 

Third, private, close corporations whose capital and surplus 
exceed $1,000,000 should receive a license upon complying with the 
provisions of the present corporation tax law, and the orders of the 
commission. If it should appear to the commission, after a hear- 
ing, that such a corporation is endeavoring to evade its obligations 
to the public, its license shall be revoked, and no license shall be 
granted except under the same conditions as ordinary corporations; 
but there shall be an appeal from such decision to the Commerce 
Court. 

Fourth, trade or other associations without capital stock, com- 
posed of individuals, firms, or private, close corporations, organized 
for mutual information or assistance, should be licensed, when their 
articles of incorporation meet with the approval of the commission, 
upon the payment of a fee of $10. They should, however, be sub- 
ject to summary dissolution by the commission, after a hearing, 
whenever their conduct appears to be against the best interests of 
the community. As they are not in business, no injury will ensue 
from the absence of the right of appeal. It will be difficult to 
watch them, so it is wise to put them on their good behavior, rely- 
ing, for the protection of society, upon the existing laws regarding 
the prosecution of individuals for violations of the statutes. 

There is some opposition to such associations, but they seem 
essential to the preservation of small concerns from the destructive 
competition of larger organizations. They exist in almost every 
industry, and are said to number more than 25,000, so it is evident 
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that prohibiting them would cause much hardship, especially since 
many are entirely legitimate. It will not be difficult to prevent 
abuses, as they are particularly vulnerable to prosecution, because 
it is impossible to preserve secrecy on account of the number of 
individuals concerned. 

They should be specifically forbidden to fix prices arbitrarily; 
to boycott concerns for any reason; to attempt to control the 
customers of retailers, producers, or wholesalers; to provide for 
the inspection of records of sales; to give mutual pledges or for- 
feits; to agree to sell at list prices; or to combine to curtail pro- 
duction. They should, however, be allowed to publish in print, 
information as to the supply and demand of commodities, market 
prices, and any other matters of interest tothe industry. Formerly, 
neither the producer nor the consumer had any means of knowing 
the market price, and the middleman could take advantage of his 
ignorance and exact excessive profits. Now, whenever such lists 
are available, any man can know the market, and the middleman 
can only secure pay for his services as purchasing agent and in 
granting credit. The government recognizes, by publishing crop 
reports, that it is beneficial to society that the supply should be 
known, and the market reports of the prices of grain and other 
commodities are an unquestioned necessity of modern business. 

These associations should be encouraged to secure and impart, 
secretly if necessary, information as to improvements in production 
and distribution, and the methods of scientific management. 
Many business men are not up to date, and follow mistaken policies 
to the disadvantage of society, which has to pay for all waste. 
Education along these lines can only be carried on by some such 
agency. 

It is to be expected that consumers’ associations will be formed 
to publish fair prices for articles of common necessity, and that the 
parcels post will foster growers’ associations, which will sell farm 
products in the cities, as is the custom in England. This will 
contribute in some degree to decrease the cost of living. 

Fifth, cartels, or associations of plants engaged only in closely 
allied industries, for the purpose of buying raw materials, selling 
their products through a common selling agency, improving pro- 
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duction by comparing costs, seeking economies, and adopting new 
methods, should receive a license upon the approval by the com- 
mission of their articles of incorporations. They should terminate 
by the terms of their agreement in five years. 

The formation of cartels seems to be the best way to allow 
combinations which desire to comply with the demands of the 
public to work out their economic destinies. As they are subject 
to immediate dissolution for cause, by the commission, they cannot 
work any serious injury to the state, while, on the other hand, 
they are not limited as to capital or dividends. Their great advan- 
tage is that they preserve the identity of all of the component 
plants, instead of merging them into one. They can be dissolved 
without hardship, as there is no necessity of “unscrambling the 
eggs.”’ Skill in management and production, and personal enter- 
prise will still count in each plant. Owing to their limited dura- 
tion, they cannot obtain permanent possession of natural monopolies 
like water power, coal and iron mines, and railroads, or control 
banks or other institutions. It is quite possible to limit them to 
less than one-third of the total output of any industry, to ensure 
complete publicity, to prevent the renewal of agreements without 
the approval of the commission, and to bring them at all times 
under the control of the government. 

This form of co-operation would probably have developed in 
this country as it has in Germany, where, instead of meeting with 
hostility, it has merited popular approval, if it had not been pro- 
hibited by the Sherman law, which fostered instead the growth of 
our form of trust. We should now give it a chance to compete 
with its natural rivals, for it is not the province of government to 
decide which form of industrial machinery is best, but to give all 
‘air play, sternly check all abuses, and let economic forces decide 
which best merits survival. 

Cartels are very successful in preventing violent fluctuations 
in price which work again at the interest of society by driving indi- 
viduals out of business, with consequent loss to the state, and by 
throwing industries into the hands of more powerful or less scrup- 
ulous concerns. So far, the only successful means of protecting 
individuals against the vicissitudes of staple industries is by allowing 
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them to associate in order to adapt the supply to the demand by 
curtailing production if necessary, and by assigning quotas to the 
different plants. There is great popular objection to anything of 
this kind, but some remedy must be found to prevent the accumu- 
lation of large quantities of goods for which there is no present 
demand, and which must consequently be sold at a loss. Every 
time this happens it drives some concerns into bankruptcy, and 
prevents capital from entering the industry. 

The agreements of the cartels should be enforced in the courts 
like any other contracts, but only if approved by the commission. 
Any plant should be allowed to join or leave at will, and orders 
should be filled under some system of pooling by the plant best 
equipped to take care of them. Their information as to supply 
and demand should be furnished to the commission, which should 
have the right to publish this in its discretion. They must not 
combine to raise prices, except incidentally, or to deteriorate the 
quality, and here the intent should constitute the crime. The 
proceedings of their directors, as well as all agreements, should be 
certified to the commission, and they should not be allowed to use 
boycotts, cut-throat competition, or force inany way. Immediate 
dissolution, with prosecution, should be the penalty for improper 
conduct. 

Cartels are especially adapted to foster exports, and have so 
many other advantages that existing organizations should be 
allowed to reorganize under this form. 

Sixth, corporations which offer stock to the public, or whose 
stock is dealt in upon any stock exchange, should be given a license 
upon complying with the provisions of the present Corporation 
Tax law, keeping their accounts and making reports in such 
manner as may be prescribed by the commission. 

Such reports should be promptly published in order to permit 
investors to see exactly what the assets and liabilities are, and 
how much stock has been issued for good-will, patents, franchises, 
and the capitalization of earnings, thus making it difficult to 
defraud them. Such publicity will also act as a remedy for extor- 
tionate prices, as, if a concern pays abnormal dividends on a fair 
capitalization, or reasonable dividends upon an excessive capitali- 
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zation, competition is sure to follow, unless checked by unwise laws. 
Further, unreasonable profits can be quickly restrained by a gradu- 
ated tax on its profits, or by altering the tariff on its product. 

A great advantage of publicity will be that it will tend to trans- 
fer to reputable investments the vast sums, estimated at not less 
than $70,000,000, which are annually lost by uninformed investors 
in “wildcat securities.” It may be necessary to have a federal 
counterpart of the Kansas ‘‘ Blue Sky” law. 

If any corporation of this class has reason to believe that it has 
developed contrary to the provisions of the Sherman law, it shall 
be exempt from prosecution under this law, except for overt acts, 
for four months after it has signified in writing to the commission 
its desire to comply with the law, and agreed to submit a plan of 
reorganization, either federal or state, in accordance with the 
statutes and the published regulations of the commission. It shall 
also be exempt from prosecution while negotiating the details of 
such reorganization, for a period not to exceed one year from the 
date of such notice; but such notice shall not interfere with any 
action previously commenced by the United States, and such 
exemption shall terminate if the commission shall certify to the 
Attorney-General that it is unable to agree upon any satisfactory 
plan of reorganization. The period of negotiation may be extended 
by order of the commission. 

No such organization should permit the continued existence 
of any holding company, and all holding companies must either 
buy out or lease the plants of allied companies, and sell or exchange 
the securities of such companies under such conditions as may be 
approved by the commission. 

The courts should also refer te the commission for approval 
all plans for the reorganization of corporations dissolved under the 
Sherman law, and no such corporation shall engage in interstate 
trade without a license. 

Seventh, federal incorporation should be granted to any cor- 
poration which applies for it, including those which have asked for 
federal license, or which have received it, under new legislation 
devised for the purpose of protecting alike the interests of creditors, 
stockholders, workmen, and the public. 
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Existing corporations engaged in similar or allied lines, but 
not in unrelated ones, should be allowed to consolidate, whether 
now separate or united by leases, common ownership or holding 
companies, upon vote of a majority of the stock at a stockholders’ 
meeting to be called for the purpose. New securities, not to 
exceed $500,000,000, may be issued at par, with the approval of 
the commission, to an amount equal to the fair value of the differ- 
ent plants, trade marks, and patents, but no allowance should be 
made for good-will, franchises, or earning capacity. The same 
terms, with the option of cash or exchange of securities, must be 
offered to all stockholders, and any dissenting stockholder may 
deposit his indorsed stock with a United States Court, and have 
it valued, either by a jury, or by three commissioners to be 
appointed by the court. When the assessed value has been paid 
into court to the credit of such stockholder, his stock should be 
delivered to the new corporation. When all the stock has been 
secured, the former corporations should be dissolved after trans- 
ferring all their assets and rights. No corporation should be 
deemed to have admitted for any purpose that the par value of 
its stock capitalization is equal to the value of its property, which 
may be worth more on account of franchises or earning capacity. 
The rights of the original stockholders can be protected by the 
terms of the exchange of stock. 

This arrangement is designed to permit the reorganization of 
our present combinations in accordance with the dictates of sound 
finance, and without injustice to the innocent stockholders, or 
economic loss from the increased expense of operating a number of 
concerns formed by the dissolution of our large aggregations of 
capital. The interests of the public will be protected by other 
provisions which will be considered later. 

Strange as it may seem to some, this plan, which might at first 
sight appear to be a fundamental modification of the Sherman 
law, is really the only possible means of attaining its object, 
namely to reduce the price of commodities by stimulating proper 
competition. At present existing combinations have a great 
advantage, as they are protected by the law from effective compe- 
tition. It is difficult, and often impossible, for individuals or 
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small corporations to compete with our industrial giants, owing 
to the large amount of capital which must be invested in plants, 
machinery, raw materials, carrying accounts, and other require- 
ments of business. Investors are unwilling to put their money 
in an entirely new enterprise of great magnitude, for it is a 
maxim of scientific business that any enterprise should start on a 
relatively smal! scale, and grow by natural development, educating 
its executives and forming its market. 

Thus, evidently, the only effective rivals to our trusts must 
come from some form of combination of our existing successful 
plants, which would soon appear, if it were not for legislation; 
for capital is always seeking profitable investment, and any trust 
making large profits, but handicapped as most of them are by 
watered stock and obsolete plants, requiring large interest and 
depreciation charges, would prove a vulnerable adversary for new 
plants, equipped with the most improved machinery, and free 
from the burden of overcapitalization. It is currently reported 
that the plants of the United States Steel Corporation could be 
replaced for less than half of the par of its outstanding securities, 
and that if it were not for the Sherman law, other plants would 
combine to compete with it, and, by reducing prices, stimulated 
the demand, thus realizing large net profits, through earning a 
small margin upon an enormous output. This is, of course, the 
proper solution of the problem. 

We must bear in mind that if combinations are economically 
necessary they will survive, and if dissolved, will recreate them- 
selves in some form. If they are not advantageous, they will be 
destroyed by the economic tendencies which are constantly work- 
ing for their downfall. For the trusts have their drawbacks, and 
will not necessariiy drive out all their competitors. We see this 
from the fact that the Sugar Trust, which in 1891 controlled nearly 
go per cent of the product, produced only 43 per cent in 1911. 
The Steel Trust, which produced in 1902 59 per cent of the total, 
has fallen to 44 per cent in 1911. They are in danger from the 
fact that they are too big to manage economically, and are often 
disagreeable to deal with. Being overcapitalized, in the desire 
to employ all their capital at a profit, they plunge into unprofitable 
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side issues, and are subject to graft and corruption in various 
forms. Further, they must produce staples in large quantities, 
and so cannot adapt themselves to changing fashions or specialize. 
Selling from fixed lists, they cannot meet changing markets, and the 
rigid rules which must be made to guide large numbers of unintelli- 
gent subordinates hamper able men, who prefer their independence. 
It is significant that the famous “‘Carnegie partners” are no longer 
in the employ of the Steel trust. Worst of all, they have large 
vested interests in old plants and machinery, which they do not 
like to “‘scrap” to introduce better processes. They are thus at a 
disadvantage in regard to new plants. In addition to all this, 
there is always the crushing weight of overcapitalization, upon 
which dividends must be earned. It is only the ablest managers 
who have the courage to put the earnings into improvements for 
the plant. 

With proper legislation along these lines, it is probable that the 
business of the nation will be carried on by organizations large 
enough to secure all the advantages of economy, but free from the 
objections that we have just considered. Having secured the 
confidence of the public in place of the present hostility, they will 
be able, by the very publicity which is now so much dreaded, to 
attract capital at low rates, and putting the surplus earnings into 
improvements, instead of into excessive dividends, will enable 
them to lower prices, and thus compete for the trade of the world. 

It is quite possible, by judicious provisions in regard to incor- 
poration, to obviate many of the abuses of the trusts, and, by 
removing the main temptations to improper conduct, make them 
useful instead of dangerous to the state. At the same time they 
would be greatly benefited by the cessation of popular hostility, 
by being made more attractive to investors, and by the certainty 
of being permitted to proceed unmolested, as long as they obeyed 
definite economic and statutory laws. 

Overcapitalization is, probably, the greatest cause of justified 
attack, and its correction would benefit all parties except a very 
few. Stock watering is not in accordance with any economic law, 
but is the result of legislation which allows a commercial value to 
be placed on air castles, and makes it possible to capitalize and 
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sell, unbacked by tangible assets, the hope of future profits to be 
derived from prospective economies in production or distribution, 
or from raising prices through monopoly. 

For instance, if two corporations each with a capital of $1,000,- 
ooo have been earning ro per cent each, or together, $200,000, some 
promoter buys them and figures that by eliminating competition 
they will earn 20 per cent each, or $400,000 in all. This is sufficient 
to pay 5 per cent dividends on $8,000,000, at which sum the new 
corporation is capitalized—possibly divided among bonds, common 
and preferred stock—and the securities then sold to a gullible 
public. There is, evidently, a handsome profit to the promoter, 
even if the common stock is sold below par. Many of our large 
fortunes have been built up in this way, and the hostility of the 
public is amply justified, for if the expected profits do not mate- 
rialize, the loss falls on the investors, and not on the promoter, who 
rarely retains much of an interest. The managers, however, in 
doing their best to earn dividends on the inflated stock, put up 
prices, and oppress the public, which, feeling only the injury, and 
not realizing the cause, hits out blindly at the innocent stock- 
holders. 

In the present conflict of state legislation, it is almost impossible 
to prevent this unfair financing, much less visit adequate penalties 
on the guilty parties. The remedy, however, is simple under 
federal incorporation. All that is necessary is to provide that at 
the start the par value of the securities shall be represented by 
actual assets. 

If we insist that all the securities of federal corporations shall 
represent actual value, we shall not only eliminate the evil of 
excessive profits to promoters and losses to investors, the burden 
of which falls on society, but we shall prevent the formation of 
any federal combinations, which do not appear at the start to be 
well justified by economic conditions, since prosperous plants are 
not willingly sold out by their owners to trusts. Either they are 
forced to sell by unfair competition, or other wrongful methods, 
or are induced to sell by offers exceeding the legitimate value of the 
plant. If stocks and bonds can be issued only for actual assets, 
where is the money to come from to pay these inflated valuations ? 
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If unfair competition is to be prevented, how can a successful 
man be forced to sell against his will? Ifa plant is in incompetent 
hands, it is better for both the owner and society that it should be 
under more capable management. 

The most economical method for the community is for corpor- 
ations to secure a large part of their capital from the issue of bonds, 
bearing low interest, which attract investors by providing per- 
manence of income and security of principal instead of offering 
large profits. Still greater protection for bondholders than for 
stockholders should be offered by federal incorporation, and if this 
is intelligently managed, we shall be able to attract the hundreds 
of millions of French and English savings which annually seek 
investment, but which shun American securities owing to their 
bad reputation. Our duty is plain: we must secure the most 
transparent publicity for all our bonds, replacing the present con- 
fused mixture of securities of related corporations with simplified 
mortgages, so that each investor could know just what he was 
buying. No new stocks or bonds should be issued except for pur- 
poses to be approved by the commission, and each corporation 
should be obliged to furnish the certificate of a certified public 
accountant that the proceeds have been properly applied. It 
would be well, also, to have bonds of low denominations to meet 
the needs of small investors. | 

All bonded indebtedness must be adequately protected by a 
very substantial investment on the part of the stockholders. It 
would be desirable not to have the original issue of bonds exceed 
one half the physical replacement value of the plants, and the net 
earnings should not be less than twice the interest on the bonds. 
In order to provide for additions, the mortgage should be of the 
“blanket” form, which would permit the issue of additional or 
“escrow” bonds, after the original issue, for not over 75 per cent 
of the cash cost of permanent improvements to the property, pro- 
vided that the corporation is earning net, after liberal maintenance 
and depreciation, at least twice the amount of interest on all bonds 
outstanding and to be issued. The other 50 per cent of capital 
invested would have to come from stock issues, and would protect 
the interests of the old bondholders. This is the practice of our 
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most reputable banking houses, and obviates the necessity of 
second mortgages, or other forms of security. Many corporations 
are badly crippled today by their inability to borrow on satis- 
factory terms because their assets are covered by closed mortgages. 

Excessive profit is probably the other main cause of complaint 
against the trusts. Here, also, it is possible to strike at the root 
of the evil, and to control by the terms of the charter both dividends 
and surplus. This is not socialistic, but a well-tried policy, applied 
to public service corporations in “stand-pat”’ Massachusetts. It 
is only necessary to extend the public service idea to those organi- 
zations which control the necessities of life, or which possess a 
partial monopoly to the extent of being potentially dangerous to 
society. No corporation is obliged to submit to this form of regu- 
lation, as it always has the option of compliance with existing laws. 
On the other hand, a much more liberal policy should be pursued 
toward commercial combinations which have to meet with com- 
petition, than is accepted by railroads, gas and electric companies, 
telephone and telegraph companies, and other public utilities 
which are protected by the state in a more or less perfect monopoly, 
which amounts practically to a guaranty of dividends, as in the 
case of the charters of the street railways of Chicago and Cleveland. 
We should not forget that conditions differ widely in various indus- 
tries, and that a return which would be just in Massachusetts 
would be most inadequate in Oklahoma. 

It is with the utmost reluctance that we are forced to admit the 
necessity of limiting the discretion of the directors of a corporation 
in declaring dividends, or in accumulating what surpluses seem to 
them necessary for the welfare of the business. On the other hand, 
we have to choose between the policies of fixing prices by the state 
which the constant experience of the last 6,000 years has shown 
to be both ineffective and disastrous, and of removing, by limiting 
the dividends of a combination, its temptation to charge excessive 
prices. There are many arguments in favor of letting a stock sell 
at a market price based on its dividend rate, but it does not seem 
possible to prevent the public from feeling that a high dividend 
rate is prima facie evidence of extortionate prices, which must, 
therefore, be reduced without further investigation. 
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It seems wise, therefore, to limit the regular annual dividends 
on the common stock of federal corporations to 10 per cent, except 
by a two-thirds vote of the commission. These dividends should 
not be increased unless the corporation shall show to the satisfac- 
tion of the commission that it has made material economies in its 
cost of production, in which case three quarters of the net of such 
reductions and economies may be applied to increasing dividends, 
providing that one quarter shall have been paid previously into the 
Treasury of the United States. 

If judicious purchases of raw materials, scientific management 
of labor, labor-saving machinery, new processes or improvements 
of any kind in production or distribution shall enable the corpora- 
tion to lower the price, stimulate the demand, and increase the 
product, thus decreasing the unit cost, such decreases shall be con- 
sidered as economies in production. No consideration, however, 
shall be paid in reckoning such economies, to decreases in price 
arising solely from cheaper raw material or in any way from 
decreases in the rate of wages paid to individuals. It is intended 
that wage cutting shall not increase dividends. 

If the profits of a concern are strictly limited, there is no incen- 
tive to enterprise, economy, and efficiency, but these provisions 
supply a stimulus to improvements and economies in production, 
which are the reasons alleged to justify consolidations. If such 
savings are not made, the consolidation is unwarranted, and no 
burden should be placed on the public. If they do result, the 
stockholders should be willing to share their gains with the public 
in return for the privilege of making higher profits by combination. 
This plan is fair to both parties, and no plants are obliged to 
combine unless it is for their advantage to do so. 

Liberal allowances should be made, in accordance with the 
standing orders of the commission, for maintenance, additions, 
renewals, improvements, depreciation, repairs, losses in business, 
insurance, fixed charges, taxes, and operating expenses. No such 
allowances for maintenance, improvement, depreciation or repairs 
shall be added in any way to the capital account, either of the cor- 
poration, or in any reorganization, and such allowances shall not 
form the basis, directly or indirectly, for any charge upon the 
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public. They may be charged, as the directors provide, either to 
operating expenses, to special funds maintained for the purpose, 
with the consent of the commission, or to the emergency fund. 
All advances in wages, premiums, bonuses, pensions, accident-, 
sickness-, and death-insurance, social service and welfare expenses, 
and all other provisions for the improvement of the condition of the 
employees may be charged to operating expenses. 

An emergency fund, not to exceed 5 per cent of the capital, may, 
at the option of the directors, be accumulated from any net profits, 
including those not applicable to dividends, for the purpose of 
meeting emergencies of any kind, though it may not be applied to 
the payment of dividends. This must be invested in quick assets, 
so as to be readily available, and may not be invested in plant or 
machinery, and may be made up to the full amount if depleted. 

A dividend guarantee fund, not to exceed 25 per cent of the 
capital, may, if the directors desire, be provided from any net 
profits, including those not available for dividends, for the purpose 
only of keeping up the dividends and interest to the regular stand- 
ard, for the protection of the investors in stocks and bonds. As 
long as it lasts, it shall be applied, if necessary quarterly, first, to 
pay the interest on all obligations, and next, to make up the differ- 
ence between the dividends actually earned and the customary 
rate. If depleted, it may be made up to the full amount, but not 
more than ro per cent of the capital shall be added to this fund in 
any one year. A sum equaling at least one annual dividend shall 
be invested in cash, or in securities to be approved by the com- 
mission, but such investments shall not exceed one fifth of the capi- 
tal of any corporation issuing such securities, and shall be such as 
are legal investments for savings banks in some state, or as are ac- 
cepted as security for public deposits. The balance may be invested 
in the quick assets of the company, but not in plant or machinery. 
This dividend guarantee fund will make the income permanent, 
and cause the stocks of federal corporations to approach the stand- 
ing of bonds, providing a secure investment for the owners of small 
savings which demand a higher return than the interest yield of 
first-class bonds. 

All surpluses or net profits not applicable to dividends or to 
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any of the above mentioned funds, shall be paid annually into the 
Treasury of the United States, within sixty days after the end of 
the fiscal year, but no corporation shall be obliged to alter its fiscal 
year by order of the commission. 

Surpluses, also, are a real danger, as they are a constant tempta- 
tion to speculation in securities, investment in outside ventures, 
extravagance, graft, and waste. If corporations were allowed to 
accumulate and use surpluses at their pleasure, there would be no 
method of control similar to that over the issue of stocks and 
bonds. The proper use of a surplus is to provide for continuous 
dividends in good and bad years, as investors buy stocks and 
bonds to secure a regular income, and not to engage in business. 

Under the reorganization of an existing combination, any sur- 
plus should be divided among the stockholders, either in cash or 
as a stock dividend. This is likely to raise a popular outcry, but 
a surplus is really the property of the stockholders, and cannot be 
taken from them except by injustice and confiscation. The public 
interest can be protected, however, by a provision that the total 
dividends on new stock offered in exchange for the old shall not 
exceed the average dividends for the last five years on the old 
stock. In other words, neither the actual value of the property 
of a stockholder, nor his income, should be altered by reorgani- 
zation, though the new stock certificates represent actual par 
value, not more or less than that. 

If a corporation wishes to reorganize with the surpluses herein 
provided, it should be allowed to do so, paying any excess to the 
stockholders in cash. No injustice is done by the change either 
to stockholders or to the public, and an appeal to the United States 
courts should be provided for anyone who may consider himself 
injured. 

One advantage of this federal incorporation will be that it will 
take these corporations out of the stock market and put them in 
the hands of investors. The stock market thrives on the increase 
and decrease of dividends, the “cutting of melons,” and other 
practices known in advance only to the “‘insiders.’’ All these 
sources of mystery and uncertainty will be eliminated at one stroke. 

The business interests of this country must realize the serious- 
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ness of the situation, and join hands immediately to bring public 
pressure to bear upon our legislators to remedy by wise statutes 
the threatening danger to our national prosperity. As our popu- 
lation increases, we must inevitably cease to export raw materials 
and foodstuffs in payment of the trade balances against us for the 
large number of commodities which we must always import, and 
must substitute our manufactured goods. Taking into account our 
high standards of living and expensive labor, we can only hope to 
compete in the markets of the world by developing to their full 
extent our natural advantages in the inventiveness of our people, 
the wide employment of labor-saving machinery and scientific 
management, and the perfection of our financial and business 
organization, which is only a form of labor-saving machinery in the 
fields of distribution and administration. 

Germany has a long start of us, as she has been applying the 
methods of science to her industries, while we have been trying 
political nostrums. Over 40 per cent of the success of German 
commerce is estimated to be due to the wise national policy of 
encouraging the co-operation of capital, instead of persecuting it 
as we are doing. Her old rival, England, is showing many signs 
of economic distress, and there is a widespread feeling that war 
between them is inevitable from economic, not political causes. 
Germany is wresting from England her trade in China, Mexico, 
and South America, while Russia is endeavoring to reach her main 
reliance, India, through the Persian route. If Germany is not 
checked by war, England, already worsted in the fields of com- 
merce, will be in danger of sharing the fate of Venice, Spain, Portugal, 
France, and Holland, all of which once ruled the world. If Eng- 
land is defeated, we shall in our turn find it very difficult to retain 
sufficient hold upon the markets of the world to pay for our imports 
by selling our manufactures. One of the most fatal things that 
can happen to any commercial nation is to be undersold, as that 
means decadence. 

But Germany is not our only rival, for Japan is a threatening 
competitor, owing to the low cost of labor, and the skill of her 
people. Most dangerous of all are the 300,000,000 of industrious, 
frugal, hardy, honest, skilful Chinese, trained by ages of handi- 
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crafts, and willing to work long hours at low wages, just awaking 
to modern civilization. Give them machines, and their vast 
untouched deposits of coal, iron, and metals will enable them to 
undersell every other nation, and monopolize the commerce of the 
world. Even today, the Hanyang iron works with iron and coal 
close at hand, alone employ more than 5,000 men, paying 30 cents 
a day to skilled machinists. 

Let us realize that our economic problems are not mere matters 
of politics or temporary expediency, not a conflict between “‘stand- 
patter” and “‘progressive,” but that they concern the vital interests 
of the future of our country, and the bread of our children. It is 
quite possible to settle all of these matters justly, so that we may 
face the world united, not divided by civil strife. 

The motto of business in the past has been ‘‘ Every man for 
himself, and the devil take the hindmost.”” Henceforth it must be, 


‘All for one, one for all!” 
CHARLES C. BATCHELDER 
Boston, Mass. 





AN INTERSTATE TRADE COMMISSION’ 


The public is coming more and more to see that the best solu- 
tion of the trust problem can be effected only through an interstate 
trade commission or some other administrative governmental 
agency which shall assume direct control of combinations which 
are so extensive as practically to control production and prices. 

Other attempts are certain to end in failure. The reduction 
of the tariff, the abolition of preferential railroad rates, the efforts 
to restrict overcapitalization, and the like are partial measures 
which do not at all reach the essence of the evil. A prohibitory 
tariff undoubtedly lends its aid to the formation of monopoly in 
certain industries, but many of the greatest of the trusts, such as 
the Standard Oil and the meat packers’ trust, did not at all owe 
their origin or their continuance to the tariff. Moreover, if a pro- 
tective tariff were abolished, international trusts could still be 
organized. There would be some temporary inconveniences and 
obstructions for those who seek this end, but they would finally 
attain it. Tariff legislation is merely scratching the surface of the 
great trust question; it does not reach the vital part of it at all. 
I think most of us are now in favor of extensive reductions of the 
duties; but let us not hope to overcome private monopoly by 
limiting our efforts to the tariff. 

The restraint of overcapitalization is also valuable—valuable 
chiefly to prevent frauds upon investors—but overcapitalization 
is merely an incident to the combinations which have been formed. 
A physical appraisement of property with or without a just esti- 
mate of the good-will of an established business is of the highest 
importance in determining whether or not trust prices are extor- 
tionate. It is an element in securing publicity; but so long as 
combinations have the power to fix prices they will be apt to make 
them extortionately high whether these combinations are over- 
capitalized or not. Overcapitalization was not the cause nor 
even an important incident in the acquisition of monopoly by 

* A paper read before the Western Economic Society at Chicago, March 1, rorr. 
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the Standard Oil. That came primarily from rebates and other 
discriminations by the railroads. 

The effort to secure equal treatment of all customers by 
common carriers is also immensely desirable. If it had been 
applied in time many evils would have been obviated, but that, 
like the tariff, reaches only one phase of the trust question. The 
advantages already acquired by these vast combinations enable 
them now, even without special favors, to crush competition by 
dealing on a large scale with economies which the smaller producer 
cannot secure. 

Most fatuous of all is the effort to destroy monopoly by the 
mere dissolution of the trust by judicial decree under the Sher- 
man law. While that law exists in its present form, of course, it 
should be enforced, but its enforcement without amendment or 
supplement produces a great deal of evil without sufficient corre- 
sponding benefit. Competition cannot be restored by dissolution: 
we cannot “unscramble eggs” already intermingled; and it is 
problematical whether under present conditions competition ought 
to be restored. Competition has done much for the world. It 
has been in the past the most prominent feature of our indus- 
trial progress. It has promoted improvements, quickened inven- 
tion and skill, reduced the cost to the consumers and multiplied 
their number, stimulated production, and increased the employ- 
ment of labor. But competition, although valuable and necessary 
as a phase in our industrial development, has certain grave dis- 
advantages. Based upon self-interest, it promotes skill and energy 
but also indifference to the welfare and even the rights of others. 
It is part of the great struggle for existence and, like natural 
evolution, has resulted in the destruction of feebler forms of indus- 
trial life and has been accompanied by immense waste and sacri- 
fice. Scores and hundreds of smaller concerns perish to make 
the food of the greater industrial organisms. It was because the 
struggles of competition became so intense, when distant points 
became united through steam and telegraph; because the margin 
of profit grew smaller and the outlay for putting goods on the 
market constantly increased until often a greater effort was required 
for this than for production itself; it was because competitive 
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advertising, commercial travelers, the useless reduplication of 
plants and administrative expenses so increased that industries 
engaged in the same branches of business united both to reduce 
the cost of production and to increase and maintain the prices of 
their products—thus it was that the trust and the monopoly began 
to take the place of competition. This was as much a natural 
evolution as competition itself. We must realize that with the 
solidarity of our present industrial life, competition is not the 
ultimate goal but merely a phase of our development. 

Trades unions were just as illegal at common law as the trusts 
are today. Every combination of laborers to advance wages was 
punished as an offense against the law of free competition in the 
labor market. But competition had to give way to co-operation 
and the condition of the workingman was greatly improved by 
organized labor. Will not the same prohibitions be found equally 
ineffective against organized capital? Co-operation is part of the 
world’s progress. It is useless to enact laws which breed infinite 
turmoil and cripple our productive agencies while they fail to 
accomplish the end they have in view. Legislation cannot over- 
throw monopoly but it can control it. We cannot wall up the 
Mississippi by a dam but we may direct it into safe and convenient 
channels. 

With these combinations and the monopoly they introduced 
there came great evils: the power to dictate terms to the world; 
to reduce the price to the producer of the raw material; to increase 
the price of the product to the consumer and sometimes to impair 
its quality; to restrict production and thereby diminish the num- 
ber of consumers; to curtail the employment of labor and reduce 
the wages paid for it. Monopoly in private hands, if unrestrained, 
produces greater evils than competition itself. But if it has come 
in pursuance to a natural law, as inevitable as gravitation, how can 
it be annihilated without crippling or annihilating the industry 
in which it exists? We may indeed for the moment drive again 
into the air a vast substance which has fallen upon the earth, but 
however high we project it, it is sure, in some form, to come to the 
earth again; and however often we may dissolve into their original 
fragments the great combinations we fear, they are sure, in some 
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form, again to come together. The Standard Oil Company has 
been dissolved; the man who held one certificate of stock now 
holds more than a score in its constituent companies; but when 
the same men own the stock they can and will inevitably act as 
a unit in these smaller companies just as they acted as a unit in 
the greater one. There may be different names and different 
directors, but most of the proxies still go to 26 Broadway, and if 
they went to a score of different places there would sti be the 
same underlying purpose to control the trade. Has the value of 
this stock diminished since dissolution? Has it not rather increased 
now that the courts have sanctioned the present organization, and 
is it not the independent concerns that are the sufferers ? 

Federal courts are ill qualified permanently to administer our 
great corporations. Even if they were well qualified, there is no 
law under which they can adequately control either the prices or 
quality of the product, the amount of production, or the treatment 
of subordinates and employees. Competition is not restored and 
there is still no sufficient control of corporate acts. This can only 
be furnished by a special bureau or commission authorized by 
federal law to regulate the conduct of industrial combinations. 

A bill has been drawn, and is now under consideration by a com- | 
mittee of the Civic Federation, to create an Interstate Trade 
Commission and to provide for the license of those who engage 
in interstate commerce. The proposed law applies only to com- 
panies having assets or capital of more than two million dollars. 
The powers of the present Bureau of Corporations are to be trans- 
ferred to this Interstate Trade Commission, which is to be com- 
posed of seven members..'The application for a license must set 
forth the principal office of the applicant, the places between which 
its business is conducted, the commodities or kind of service to 
which it relates, the value of the gross assets, the amount of the 
annual gross receipts, the number and par value of shares of stock 
which it owns in other corporations, its trade agreements with 
others, the list of prices charged, and the period of time in which 
they are to remain in effect and during which they cannot be altered. 
If the applicant be a corporation, a copy of its charter is to be 
furnished, with a statement of the amount of stock issued, the 
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amount paid and manner of payment, the number of stockholders, 
its surplus and debts, the cost and value of property and franchises, 
the number of its officers and employees, with their salaries and 
wages, its earnings from each branch of business, its expenses, and 
such further information as the commission may demand. The 
commission may require the applicant to produce its books and 
papers, and may inquire into its management and refuse a license 
to an applicant who has violated the Sherman law, or has over- 
capitalized its stock, or used unfair and oppressive methods of 
competition, or accepted rebates, or failed to provide for its own 
liability for unfair or oppressive practices, or secured immunity 
by unreasonable statutes of limitations. 

If the applicant has complied with the act, a license for inter- 
state commerce is granted with the right to use the words “‘ United 
States Registered.” If any licensee shall afterward conduct its 
business in a manner which would have authorized a refusal of a 
license, the license may be suspended or canceled. No trade agree- 
ment is permitted unless copies are filed with the commission. 
The commission is to determine after hearing whether a trade 
agreement is lawful or not. If unlawful, it must be canceled. 
But if it be shown that the business is unprofitable from overpro- 
duction or destructive competition, trade agreements may be per- 
mitted limiting production and fixing prices, provided production 
be not reduced below public demand and provided prices do not 
afford an unreasonable profit. With this permission, such agree- 
ments may be made for not exceeding three years, but the commis- 
sion may afterward withdraw the permission unless the parties 
consent to a reduction in price or increase in production as the 
commission may require. If a trade agreement be held unlawful, 
the commission may revise the modification of such agreement and 
adjust the relations of parties and appoint receivers and sell 
property and reject or ratify plans for reorganization. 

Anyone injured by oppressive competition or discriminating 
rates or rebates or overcapitalization may complain to the com- 
mission, which may cite the offender to answer. If he make 
reparation he may be relieved of the particular violation of law 
complained of. If not, the commission is to investigate, or may 
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institute an inquiry of its own motion and recommend prosecutions 
by the Attorney-General. If the commission determine that any 
complainant is entitled to damages, payment may be enforced by 
the federal district court, where the commission’s order will be 
prima facie evidence of the facts stated. The commission may 
require annual reports from the licensed corporations with specific 
answers to all questions, and may prescribe the forms of all accounts 
and records and have access to the same, and may employ special 
examiners and subpoena witnesses and compel the production of 
documents. 

In determining the value of the property of a corporation the 
commission may consider the original cost, the replacernent cost, 
and the market value—including good-will and the market value 
of obligations issued by it, and the fair value of services rendered 
in its organization, of any secret process in its possession and of 
patent rights and other lawful franchises, but excluding all values 
depending upon a monopoly or illegal trade agreements. An 
appeal may be taken to the Supreme or Commerce Court from an 
order of the commission. 

The foregoing bill would greatly promote publicity. It would 
do much to prevent overcapitalization; it would restrain unreason- 
able trade agreements regulating prices or restricting production, 
and it would allow reasonable agreements for this purpose—a 
measure which is greatly needed where competition is ruinous. 
But it would fail to accomplish the most essential object of all 
trust legislation, which is to regulate effectively gigantic corpora- 
tions that, by their own control of the market without any trade 
agreements at all, are unreasonably charging exorbitant prices for 
their products or depressing prices of raw materials and other 
things they buy, or crowding out competitors by oppressive means. 
For this purpose a fuller control over their conduct by the Trade 
Commission is essential. In lieu, therefore, of ineffective disso- 
lution by the decree of a court, drastic and complete control by 
the government of such injurious monopolies should be provided. 

The analogies of the Interstate Commerce Commission point 
the way to this fuller-recognition. Such regulation does not-need 
to-be-applied to every case but only to cases where the trust-or 

} 
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combination is found to have acted in unreasonable restraint of 
trade. Where genuine competition exists, such competition is the 
best fixer of prices and regulator of conduct, and even where it 
does not exist, a monopoly whose conduct is neither unreasonable 
or oppressive, need not be restrained. It is only where oppression 
begins or where undue profits are made at the expense of the public 
that further control is necessary. Dissolution is no adequate 
remedy. It is only constant supervision and control day by day 
which can restrain monopoly. Therefore, in addition to the crimi- 
nal penalties imposed upon those who take part in the unlawful 
act, and in addition to the fines which may be justly imposed upon 
the corporation itself, it should be provided that the Trade Com- 
mission should exercise the same sort of control over those injurious 
monopolies that the Interstate Commerce Commission exercises 
over common carriers. There should of course be a preliminary 
investigation and a finding whether the unreasonable restraint of 
trade actually exists. This finding should be made either by a 
federal court, as in the Standard Oil and Tobacco cases, or after 
an investigation upon notice by the Trade Commission itself. 

A provision for such investigation and finding is furnished in 
the Canadian ‘‘Act to Provide for the Investigation of Combines, 
Monopolies, Trusts, and Mergers,’ approved May 4, 1910. By 
that act any six persons may make application to a judge for an 
order, setting forth the nature of the combine, the persons involved, 
the manner in which it restricts competition, and the extent to 
which it operates to the detriment of producers and consumers 
and of trade. If the judge is satisfied that such unjust combina- 
tion probably exists, a board of commission of three members is 
appointed to investigate. The complainants choose one and the 
accused another, and the third is appointed from among the judges 
of courts of record in the Dominion. The report must be signed 
by at least two members of this board and is a final determination 
that the combine is or is not injurious to trade. 

The same sort of investigation in this country by the Trade 
Commission and the finding of unreasonable restraint should be in 
the same manner conclusive upon the parties. But the further 
remedy proposed by the Canadian act is inadequate. If the 
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injurious combine is facilitated by customs duties they may be 
taken off, if by patents they may be revoked, in other cases a large 
} fne-is-the-only-reeourse. The remedy,;which I would suggest, in 
| addition to appropriate fines and the imprisonment of guilty 
persons, would be to place the injurious combine under the control 
of the Trade Commission as completely as railroads are subjected 
to the Interstate Commerce Commission. 

What is the character of that control? By the ‘‘Act to Regu- 
late Commerce,” passed February, 1887, and by its amendments 
it is provided that all charges made for any service by common 
carriers shall be just and reasonable. Unreasonable charges are 
prohibited and declared unlawful. The same jurisdiction should 
be conferred upon the Trade Commission as to the prices of the 
products or services of interstate monopolies. By the commerce 
act common carriers must make just and reasonable classifications. 
So should industrial monopolies be required to do. Common 
carriers are forbidden to make special rates or rebates but must 
charge all alike: they can grant no undue preference or advantage 
to anyone to the prejudice or disadvantage of another. The same 
provision should apply to every monopoly. Common carriers 
must keep open for inspection their rates and charges. The indus- 
trial monopolies should be bound by the same rule as to their price 
lists except in cases for which the commission should decide that 
tables of prices are impracticable. 

If the Interstate Commerce Commission finds that the rates 
charged by common carriers are unjust, unreasonable, or unjustly 
discriminatory or prejudicial, the commission is authorized to 
prescribe what shall be just and reasonable charges and may fix a 
maximum rate. The Trade Commission should be authorized to 
do the same thing in respect to industrial monopolies, prescribing 
not only the maximum rate but also the minimum prices in cases 
where an unjust reduction may be used for the oppression of 
competitors. 

If any person shall induce a common carrier to discriminate 
unjustly in his favor, such person may be fined or imprisoned. If 
anyone dealing with an industrial monopoly secures an unjust dis- 
crimination of the same kind, similar penalties should be imposed. 
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By the Act to Regulate Commerce the common carrier cannot 
withhold its cars or other facilities for transportation and may be 
compelled by mandamus to furnish them, at reasonable rates, 
equally to all the world. An industrial monopoly ought to be 
equally prevented from withholding its product, especially where 
that product is necessary to the life and well-being of society. An 
industrial monopoly must become like the common carrier, the 
servant of the community at large. 

If a common carrier may not render dangerous or inadequate 
service, why may not an industrial monopoly be required to 
furnish goods that are not deleterious to the consumer and are 
of standard quality? Quality too should be under the control 
of the commission. 

Whenever a common carrier has a controversy with his employ- 
ees, a board of arbitration is provided for, whose award may be 
enforced in equity. No employer can prevent his employee from 
becoming a member of a labor union or unjustly discriminate 
against him because of such membership. Similar provisions 
should be made in regard to industrial monopolies. Railroads 
are required to furnish safety appliances for the protection of their 
employees and the public as well as limit the hours of continuous 
service for trainmen. Similar protection should be given in all 
monopolized industries and such requirements made as to hours 
of labor, the employment of women and childrem, and the condi- 
tions of labor and the minimum wages therefor, as will secure the 
health and reasonable well-being of employees. 

In other words, every power exercised by the Interstate Com- 
merce Commission over common carriers should be applied, where- 
ever it can be made applicable to industrial and commercial 
monopolies which have acted in unreasonable restraint of trade. 

Indeed, the power of the Trade Commission may properly go 
even farther in respect to these delinquents. Railroad companies 
are, up to a certain extent, natural monopolies. It is not always 
their fault if competition be suppressed. But if competition be 
wilfully stifled by industrial monopolies the power to control them 
may justly become more stringent and drastic than the power to 
control common carriers. Other governments have not hesitated 
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to assume drastic control over monopolies. In May, 1910, the 
German Reichstag passed a law regulating the potash industry, 
a monopoly, since Germany controls the world’s output of potash 
and has the only known deposits. There were fifty-four com- 
panies owning and operating these deposits and the production was 
excessive. The government then fixed the proportionate part of 
the demand which each corporation was permitted to produce and 
established the maximum and minimum prices. A tribunal was 
appointed to reapportion from time to time the production of the 
several companies according to the demand. An elaborate system 
regulates the industry and protects the labor employed in the 
business. Similar regulations are contemplated or are in opera- 
tion in regard to other industries. Wherever like conditions pre- 
vail in this country the Trade Commission should be invested with 
power to invoke similar remedies. If the monopoly produces too 
little, steps should be taken to increase the output; if too much, 
to restrain the overproduction. 

Is it not evident that regulation and control of this description 
is infinitely better for the public, better for employees, and better 


for independent competition than the mere dissolution of these 
organizations to be followed inevitably by their reappearance in 
newer and more inaccessible forms ? 


WILLIAM DuDLEY FOULKE 
Ricumonp, Inp. 
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WASHINGTON NOTES 


THE SUPREME COURT ON PATENTS 
REVISING THE CHEMICAL SCHEDULE 
FREE SUGAR AND THE INCOME TAx 
REPORT OF THE PosTAL COMMISSION 
PREPARING FOR A BANKING BILL 


A far-reaching decision was handed down on March 11 by the 
Supreme Court of the United States in the case of Sidney Henry v. The 
A. B. Dick Company (Supreme Court of the U.S. No. 20, October Term, 
1911). It involved the question whether the proprietor of a patented 
article has the right, in selling his production, to require an agreement 
on the part of the purchaser that the latter will buy supplies for use in 
connection with the article from the original seller; and whether, having 
made such an agreement, he can enforce its terms. This brings to a head 
the question whether a patent is a monopoly of use or merely of the right 
of sale, the latter having been the prevailing view heretofore, notwith- 
standing the efforts of many patentees to secure the application of the 
notion of monopoly of use. The view of the court is sustained only by 
a minority of four judges, Chief Justice White and two others dissenting, 
while one justice did not sit in the case, and one place is vacant. This 
makes the situation exceedingly unsatisfactory, and has confirmed many 
legislators in the demand for a better legal definition of the patent, in 
order that the decision of the court may either be unequivocally sus- 
tained by law or may be rendered void, as being out of harmony with 
the statutes. For a good while past, the attitude of Congress with 
respect to the patent question has been one of hesitation. Legislation 
on this very point has been repeatedly demanded, and there has also 
been earnest request for the creation of a court of patent appeals, which 
should be more competent to deal with the subject than the Supreme 
Court and which should consist of technically informed men able to give 
an expert verdict with reference to the matters brought before them. 
Demand has also been made for legislation requiring the working of pat- 
ents or permitting those who desire to use them to do so upon payment 
of a royalty to be fixed by the government in the event that patentees 
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were not disposed to apply the inventions to which they held the right 
under the terms of the law. It is probable that these and a number of 
other points will now be sharply raised in Congress as a result of the 
dissatisfaction produced by the opinion of the Supreme Court in the Dick 
case. The majority view of the present status is strikingly expressed 
as follows: 


The conclusion we reach is that there is no difference, in principle, between 
a sale subject to specific restrictions as to the time, place, or purpose of use of 
the patented article purchased from the patentee. If the violation of the one 
kind is an infringement, the other is also. That a violation of any such 
restriction annexed to a sale by one with notice constitutes an infringing use 
has been decided by a great majority of the circuit courts and circuit courts of 
appeal, and has come to be a well-recognized principle in the patent law, in 
accordance with which vast transactions in respect to patented articles have 
been conducted. But it is now said that the numerous decisions by the lower 
courts have been erroneous in respect to the proper construction of the limit 
of the monopoly conferred by a patent, and that they should now be overruled. 
To these courts has been committed the duty of interpreting and administering 
the patent law. There is no power in this court to review their judgments, 
except upon a writ of certiorari, or to direct their decisions, save through a 
certified interrogatory for direction upon a question of law. This power to 
review by certiorari, is one which has been seldom exercised in patent cases. 
A line of decisions, which has come to be something like a rule of property, 
under which large businesses have been conducted, should at least not be 
overruled except upon reasons so clear as to make any other construction of the 
patent law inadmissible. 


Chief Justice White for the minority states: 


The ruling now made in effect is that the patentee has the power, by 
contract, to extend his patent rights so as to bring within the claims of his 
patent things which are not embraced therein, thus virtually legislating by 
causing the patent laws to cover subjects to which without the exercise of the 
right of contract they could not reach, the result being not only to multiply 
monopolies at the will of an interested party, but also to destroy the jurisdiction 
of the state courts over subjects which from the beginning have been within 
their authority. 

The vast extent to which the results just stated may be carried will be at 
once apparent by considering the facts of this case and bearing in mind that 
this is not the suit of a patentee against one with whom he has contracted to 
enforce as against such person an act done in violation of a contract as an 
infringement, but it is against a third person who happened to deal in an 
ordinary commodity of general use with a person with whom the patentee had 
contracted. And this statement shows that the effect of the ruling is to make 
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the virtual legislative authority of the owner of a patented machine extend to 
every human being in society without reference to their privity to any contract 
existing between the patentee and the one to whom he has sold the patented 
machine. 


The second step in the work of the Ways and Means Committee in 
this year’s attempt to revise the tariff was taken on February 16 when 
the committee reported a new measure, subsequently passed by the House, 
for the revision of the chemical schedule in the tariff act. This bill 
and the report accompanying it (Report No. 326, House of Representa- 
tives, 62d Congress, 2d session) constitutes one of the most interesting 
documents relating to the revision of the tariff that have been published 
during the present Congress. The new chemical bill itself is important 
because it furnishes the first proposal since 1883 for a general recon- 
struction of the chemical schedule. In that year, the chemical schedule 
was given a definite status apart from others and it has retained its 
original form substantially intact, notwithstanding the complete revo- 
lutionizing of the industry during those years. Now an attempt is made 
to rearrange the paragraphs and to rename the commodities included in 
the several paragraphs in such a way as to conform to current industrial 
usage. Moreover, the bill greatly alters the rates of the existing tariff, 
and alters them in such a way as to effect a result quite at variance with 
the policy of the Democratic party as set forth in the other measures it 
has thus far offered. In these other measures, ad valorem have been 
substituted for specific duties, but in the chemical bill the specific duty 
plan is retained to a very considerable extent. This is done because of 
the difficulty of testing the more valuable chemicals and drugs for purity 
and content at the time of their importation. Owing to the difficulty 
of making such tests, ad valorem duties encourage the presentation of 
valuable grades of the imported articles under the guise of cheaper 
grades, thereby depriving the Treasury of much revenue. Hence in the 
new bill, while ad valorem duties are used so far as deemed possible, the 
chief reliance is on the other method of imposing the tariff rates. One 
interesting feature of the report on the bill is the discussion it offers 
concerning the patent situation. In this is furnished some material 
never before made public concerning the number of patents affecting 
the chemical industry which are held abroad. It is shown that this 
number is very large and that in consequence the question of tariff duties 
on those particular items is not of much importance, the foreign manu- 
facturer being in position to control the American market through his 
enjoyment of our patent rights, although not compelled to manufacture 
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here. The report states that between 1900 and 1910, 4,068 patents 
relating to the chemical and allied industries were issued in the United 
States and that of these at least 3,500 were applicable to chemicals as 
such in the exclusive sense of the term. About 38 per cent of the 4,068 
patents were granted to Americans while about 62 per cent, or 2,500, 
were granted to foreigners. 

A patent is essentially a monopoly [says the committee], and the fact that 
the United States does not specify compulsory working of patents but allows 
the production of the article wherever desired, permitting importation subject 
only to the tariff, means that, under present conditions, practical control of a 
considerable portion of our market for chemicals is accorded to foreign investors 
and producers entirely independent of costs of production. Conversely, 
American inventors who are given a monopoly of specified processes through 
patents are protected against the competition of foreigners in so far as they are 
able to maintain their patent rights here and abroad. For these, as well as 
for other reasons, the chemical manufacturing industry is not now on a like 
competitive basis to that found in other lines of manufacture. 

As for protection, the committee believe that the industry is very closely 
organized and that prices are by no means established on a competitive 
basis in it. The evidence is, therefore, considered to warrant the making 
of a materially lower rate of protection. This, however, has been 
obtained, not by a great reduction in rates, but by increasing the tariff 
on raw materials while somewhat cutting it upon manufactured products. 


The latest phase of Democratic revenue policy is, however, seen in 
the presentation and the passage by the House of a measure restoring the 
income tax plan of eighteen years ago (H.R. 21214). Accompanying 
this is a “free sugar bill” (H.R. 21213), the income tax bill being intended 
to provide the revenue lost through the removal of tariff duties on sugar. 
The income tax or excise measure assumes a new form intended to over- 
come the unconstitutionality recognized by the Supreme Court in the 
case of the Wilson provision on the same subject. Although, in every 
essential particular, the new bill is similar to the former effort of the 
Democrats, it is presented in the guise of an excise tax because of the 
action of the Supreme Court in upholding the corporation excise tax last 
year. An excise “with respect to the privilege of doing business by 
persons” is therefore the new phase of the proposal. An exemption of 
incomes of $5,000 and less is provided for, while incomes derived from 
the securities of corporations already subject to the corporation tax, 
whether less or more than $5,000, are also exempt. A variety of exemp- 
tions to cover payments of taxation to municipalities, states, etc., is 
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likewise made and in this way the basis for the tax is very greatly cut 
down. Moreover the old principle of self-assessment is retained, except 
in regard to government salaries and in one or two other cases. The bill 
is therefore crudely drawn. In advocating it the committee offered the 
following statement of the legal aspects of the case: 


The constitutionality of the proposed tax therefore becomes apparent if 
these two propositions can be sustained: 

1. The proposed tax is not a direct tax upon the property, real or personal, 
of the copartnerships or individuals, but a special excise upon the carrying on 
or doing business by such copartnerships or individuals, and it, therefore, needs 
no apportionment’among the states according to population as required by the 
Constitution with reference to direct taxes. 

2. The¥proposed tax is uniform throughout the United States. 

If it be true that the tax is an excise, its indirect character is at once estab- 
lished. (Pacific Insurance Co. v. Soule, 7 Wall., 433; Springer v. United States, 
102 U.S., 585; Spreckels Sugar Refining Co. v. McClain, 192 U.S., 397-) 

While it has been in the past a subject for considerable argument, it is now 
well settled that the terms “duties, imposts, and excises” must be treated as 
embracing all the indirect forms of taxation contemplated by the Constitution. 
Mr. Chief Justice Fuller stated the conclusion from all the cases when, in the 
Pollock case (157 U.S., 557), he said: “ Although there have been from time to 
time intimations that there might be some case which was not a direct tax, nor 
included under the words duties, imposts, and excises, such a tax for more than 
one hundred years of national existence has as yet remained undiscovered, 
notwithstanding the stress of particular circumstances has invited thorough 
investigation into sources of revenue.” 

The proposed tax is an excise because: 

a) The tax is legislatively intended as an excise, as shown by the plain 
language of the bill. 

b) The subject of the tax is the conduct or transaction of business which, 
according to a uniform line of decisions by the Supreme Court of the United 
States, is a proper subject of excise tax. 

c) The fact that the tax is to be measured by the net income of the taxable 
person or firm does not change its real character. 


There is no pretense of any possibility of detailed accurate estimates 
of yield, but the committee simply says: 


There are no statistics as to the number of individuals, firms, and copartner- 
ships in the United States that would be subject to the taxes proposed by H.R. 
21214. The estimates of revenue prepared for the committee vary greatly, 
and after carefully considering them the committee feels that $60,000,000 for 
a 12-month period under H.R. 21214 is conservative. This estimate of 
$60,000,000 is the result of a careful study of the figures representing the total 
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wealth of the country, together with those of the corporate wealth under the 
corporation-tax law of 1909 and the revenue derived therefrom in 1911. Due 
consideration has also been taken in the estimate of the results and the experi- 
ence of other countries in raising revenue from similar taxes. 


In reply the Republican minority members have filed a report in 
which they assert that the tax will not yield more than $20,000,000 and 
allege its unconstitutionality. Although the minority pretend to be 
able to offer some estimates of yield, the following grotesque figures 
obtained from the Treasury Department show the nature of the task 
they have had to perform. 


ESTIMATE NO. 1 








Estimated Number | Amount of Income | Estimated Total 
of Individuals Over of Income Estimated Tax 





$10,000,000 $200,000,000 $2,000,000 
1,000,000 $200,000,000 2,000,000 
500,000 300,000,000 3,000,000 
100,000 400,000,000 4,000,000 
50,000 600,000,000 6,000,000 
20,000 | *350,000,000 3,500,000 
10,000 *250,000,000 2,500,000 
7,500 *250,000,000 2,500,000 
*100,000,000 1,000,000 

















2,650,000,000 26,500,000 





ESTIMATE NO. 2 











$10,000,000 $1 20,000,000 
1,000,000 100,000,000 
500,000 200,000,000 
100,000 300,000,000 
50,000 
25,000 20,000 
75,000 10,000 
100,000 7,500 
200,000 

















412,000 2,570,000,000 





* Statutory deduction of $5,000 made in each case. 


The report of President Taft’s postal commission sent to Congress 
on February 22 (H.R. Doc. 559, 62d Congress, 2d session) gives the 
results of a lengthy study of the postal problem, prosecuted as the result 
of the appointment of this commission to settle the bitter controversy 
as to second-class rates which broke out a year ago. The report of the 
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commission, although technically sustaining the demands of the adminis- 
tration for the raising of the second-class rate from one to two cents, is 
disappointing and inconclusive. This character of the report is seen 
particularly with reference to the findings on cost of transporting mails 
in the post-office department, the very branch of the investigation which 
it had been desired to have most accurately conducted. The commis- 
sion thinks that, although it has been over the ground most carefully, 
the evidence submitted does not justify a finding of the total cost of 
transporting and handling the different classes of mail. Only an 
approximate estimate of cost of the transportation of different classes of 
second-class mail can be made, and even this is unsatisfactory for a 
number of reasons. As for the different sorts of newspapers and peri- 
odicals, no evidence whatever was found to show the cost of transpor- 
tation. A striking feature of the finding is that the express companies 
are able to underbid the government in many branches of postal business. 
This is true of the transportation of newspapers and magazines on short 
hauls. The long hauls, which are more costly, are the ones that are left 
to be cared for by the government, while the express companies are able 
to take the cream of the business at lower rates in competition with the 
regular mail service. As the commission expresses it, “competition in 
the more profitable part of the business is unavoidable, unless the second- 
class privilege were restricted to those publishers who send through the 
post-office all copies of their publications requiring railroad transporta- 
tion. The commission does not recommend an effort to monopolize the 
carriage of newspapers and periodicals.”” The establishment of rates 
commensurate with estimated costs would, it is admitted, dislocate the 
service and produce such entirely new conditions that a new computation 
of cost would be necessary. For this reason the commission abandons 
as wholly impracticable the attempt to report with any satisfactory 
approach to accuracy what charge for the different classes of second- 
class mail would meet and reimburse the government for the expense 
which it incurs in their transportation and handling. There is no 
probability that the conclusions of the commission will be put into any 
form of law at this session of Congress, or perhaps in the near future 
although the report will stand as the first careful attempt that has been 
made to secure real facts regarding the working of the post-office. The 
report has undoubtedly emphasized the wholly unsatisfatory and 
inadequate system of accounting which is maintained in the post-office 
department and one good result of it may be to bring about a reorganiza- 
tion of accounting, with a view to getting at some actual facts concerning 
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the transportation of mail. In the long run it is likely that an effort 
will be made to adjust all classes of postal charge more closely to the 
cost-of-service principle when the data for making that adjustment have 
been obtained. Meanwhile the lack of such data is admitted by the 
Commission although denied by the Postmaster-General and will prove 
a practically insuperable obstacle to legislation. 


An important forward step in connection with banking and currency 
legislation has been taken by the Banking and Currency Committee of 
the House of Representatives in deciding that the committee, which was 
sometime ago ordered to begin a “money trust” investigation, shall be 
divided into two subcommittees for the prosecution of the work. One 
of these subcommittees is to deal with the speculative and stock-market 
phases of the subject, while the other is to devote itself to the question of 
legislation. The chairman of the legislative subcommittee is Hon. 
Carter Glass of Virginia, who has for many years been a member of the 
Banking and Currency Committee. Thus is brought about an actual 
investigation into the present status of the law and the need for further 
legislation, although it had not been expected that any distinct inquiry 
of this kind could be obtained at the current session. After the Banking 
and Currency Committee had been intrusted with the general duty of 
making the inquiry, it was believed by conservatives that something 
could be done in connection with legislation incidentally to the other 
duties of the committee. The designation of asubcommittee specifically 
intrusted with the duty of examining pending bills was a subsequent 
development and one which had not been looked for. It is now planned 
by Democratic leaders to have the Glass subcommittee draft a banking 
bill of itsown. Thus is afforded the foundation for a distinct Democratic 
policy in regard to banking and currency. Should the committee agree 
upon a bill, the effect would be practically to force upon the leaders of 
the party the necessity of taking a definite position with reference to 
banking reform. This position would necessarily have to be explained 
during the campaign of next summer and autumn; and hence in the 
event of success at the polls the party would stand committed to action 
of a distinct type on the general issue. The probable course of develop- 
ment during the next few weeks will be the drafting of the tentative bill 
by this subcommittee. Then, undoubtedly, hearings will be opened 
before the subcommittee, and an effort will be made to get the views of 
banking and other leaders as to the probable working of the proposed 
bill. It is not likely that any measure of the sort can be passed next 
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winter, although that would be a possibility should the leaders set them- 
selves the task of compelling its adoption. No statement has as yet 
been made regarding the probable drift of the bill that is to be prepared, 
although the expressions of Democratic leaders indicate a strong desire 
on their part to differentiate the new measure from that prepared by the 
National Monetary Commission as far as possible. This does not imply 
that there is any wish to give up the good features of the Monetary 
Commission measure, but simply a desire to take a fresh start, free of 
the handicap due to existing prejudices against some of those who were 
responsible for the commission’s work. It will be a good while before 
any definite developments occur in the committee. Meanwhile one of 
the most important steps toward some tangible outcome for the current 
agitation in favor of banking reform has thus been taken. 
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Control of the Market. A Legal Solution of the Trust Problem. 
By Bruce WyMAN. New York: Moffat, Yard & Co., :911. 
8vo, pp. vii+282. 

Nobody who is interested in studying the trust problem should fail 
to read this book. Whether or not one believes that the suggestions 
here made are the best method of procedure, whether one concludes 
that they cover only a portion of the necessary measures or are adequate 
in themselves, he must admit that these suggestions show so much 
insight into the real character of the problem and present such a natural 
and easy method of procedure as to deserve the most thoughtful attention. 

The author’s thesis, in brief, is that from the legal point of view the 
modern trust is simply an old problem in a new guise. The common 
law long ago developed the principles necessary to meet this problem 
in the law as to restraint of trade and the law of public callings. What 
we now need to do is to apply these old principles of the common law 
to the same problem in its modern guise. In expounding the growth 
of these legal principles the author shows a keen perception of the influ- 
ence of economic conditions upon their development—something the 
importance of which still remains to be generally recognized by both 
bench and bar. In this way we learn how the policy of the state toward 
industry has changed from the old idea of careful regulation to the 
relatively modern principle of freedom and individualism. As a result 
there developed in the common law an underlying presumption in favor 
of freedom of competition. While the general rule thus favors freedom, 
there have been found to be some conditions under which this does not 
work well. Consequently a number of methods of competition such as 
boycotting, libel or slander, and persuading a person to break contracts 
have come to be held illegal. At the same time certain forms of combina- 
tion have been held illegal, so the monopolies have been driven from the 
pool to the old trust form and now to the single corporation or holding 
company, a desirable tendency in the opinion of the author, since this 
last is the form best subject to control. Professor Wyman then goes 
on to point out how, once monopolies have been driven to this form, we 
can fall back on another group of old and well-established principles of 
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the common law—the law of public callings. This law requires that 
all who come shall be served, and that they shall be served with adequate 
facilities, at reasonable rates, and without discrimination. It has long 
been applied to industries affected by a public interest in which monopo- 
listic tendencies prevailed, as in the case of railroads, gas, electric light, 
water, telephone, and warehouse companies. The author very cogently 
suggests that we apply the same law to the industrial trusts, since they 
are the outgrowth of essentially similar economic conditions, only in a 
different branch of industry. We have the trust problem, he says, 
because the trusts are carrying on a predatory competition under the 
cover of the law of private callings. There follows an extremely concise, 
keen, and illuminating survey of the court decisions under the anti- 
trust law showing how, in the recent decisions in the Standard Oil and 
Tobacco cases, the Supreme Court has finally adopted the rule of reason, 
and concluding that “those who have faith in the essential justice of 
our common law will wish no amendment of the Sherman act, now that 
it has adopted the common-law standard” (p. 234). 

That the suggestions here made have been advocated by the author 
for some years will at once be recognized by those familiar with his 
shorter articles or his presentation of the subject in the classroom. 
The legal principles on which they are based can be found presented in 
a more technical form in the author’s Cases on Restraint of Trade and his 
treatise on Public Service Corporations. Those desiring to know simply 
the leading cases on the different points will find them conveniently 
listed in the notes at the end of each chapter. 

To many the author’s conclusion that the Sherman law, under the 
court’s recent interpretation, is satisfactory will not be easy to reconcile 
with the policy of regulation which he elsewhere advocates (pp. 260, 
262, 263, 277). Admittedly the attempts to destroy all the trusts 
which the Supreme Court considers unreasonable by splitting them up 
into parts may afford some degree of regulation, but to the reviewer 
jt cannot appear as other than a very clumsy and back-handed method 
of procedure. In the first place it is based on the assumption that all 
trusts are either thoroughly good or absolutely bad, an assumption 
which has yet to be proved. In the second place it results in scattering 
the trusts into a much more inaccessible form (for the reviewer must 
confess to skepticism as to their actual destruction), a result directly 
the reverse of that which the author considers so desirable (cf. p. 261). 
This approval of the Sherman law, however, does not seem a necessary 
part of the author’s suggestions, and the author himself elsewhere 
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intimates that further legislation of a regulative character may prove 
desirable (p. 262). Aside from this point, the reviewer must add that 
from the time when he first heard these suggestions several years ago 
such further study as he has been able to give the question has only 
confirmed him in the conclusion that Professor Wyman has made a 
very valuable contribution toward the solution of this troublesome 
question, and one which, because of the less prominent and accessible 
form in which it was presented, has never received the attention to 
which it is entitled. It is as a contribution, however, rather than as a 
finally complete and effective solution of the question that it will have 
to be regarded. To the reviewer’s mind, at least, a thoroughly effective 
plan of procedure must be somewhat broader in scope and will need to 
go deeper down nearer the real roots of the evil in its point of attack. 
The suggestions here made, nevertheless, may well form a part of this 
more comprehensive scheme. It is therefore most sincerely to be hoped 
that in the more elaborate presentation in book form they will receive 
that careful consideration which they so unquestionably deserve. 


CHESTER W. WRIGHT 
Tue UNIVERSITY OF CHICAGO 


Monopoly and Competition: A Study in English Industrial Organi- 
zation. By HERMANN Levy. London: Macmillan, 1911. 
8vo, pp. xvili+33. $3.25. 

Its timeliness and importance fully justify the speedy translation of 
this addition to trust literature, which appeared first in 1909 under the 
title Monopole, Kartelle und Trusts. 

Two theses are here propounded, explained, illustrated, and empha- 
sized by an abundance of facts, new and old, borrowed and discovered, 
presented clearly and repeatedly. The main idea running throughout 
the work is that the historical alternation-of monopoly and competition 
is an economic necessity. The second theme is the qualifying explanation 
of the delayed arrival of monopolistic conditions in England. That 
country has lagged behind Germany and the United States in the main 
because of three facts: free trade; the comparative insignificance of 
freight charges due to the small size of the country and the low cost of 
ocean transportation; and the absence of mineral deposits that could 
be readily controlled and made the basis of monopoly. Within the 
limits set by these conditions the favorable influences working toward 
monopoly are the concentration of undertakings, the relative lowness 
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of domestic costs of production, the manufacture of special qualities, 
traditional dexterity, and international agreements. 

The first part of the volume discusses the monopolies of the sixteenth 
and seventeenth centuries: the legal monopolies granted by the Crown 
and protected by law; the natural monopolies with capitalistic features 
such as the coal and tin production; and the handicrafts that passed 
under monopolistic control through the capitalistic influence due to the 
enlargement of the business unit. ‘‘In many cases the decisive influence 
was the extension of markets and the consequential increase in produc- 
tion (p. 15): an interesting parallel to Professor Commons’ citation of 
the shoe trade as an illustration that industrial capitalism does not neces- 
sarily depend upon the adoption of mechanical appliances in industry. 
“The special form of organization which was characteristic of this early 
industrial capitalism up to the end of the seventeenth century was the 
monopoly” (p. 16). The check it placed upon the expansion of Eng- 
land’s industrial productivity resulted in agitation that has a modern 
ring. 

The chapter on German development points to the lateness of the 
extinction of monopolies there as compared to England and the differ- 
ences due to the contrast between a consolidated England and the 
separate states of Germany. 

The era when faith in the power of free competition prevailed is 
described in Part II. The coal cartels and the copper monopoly are 
considered in some detail, especially the first. This monopoly, the 
articles of agreement of which are printed in the Appendix, rested upon 
the compactness of the area around Newcastle and superior advantages 
in water transportation to the chief market, London, as well as abroad. 
Regulation of total output, with an apportionment to each mine of its 
share, and co-operation with the London Coal Ring of dealers were the 
features of the scheme. But high prices led to the opening of new mines 
while the railroads and canals gave easy access to markets so that the 
cartel broke up in 1844; a collapse regarded then as “a fresh proof of the 
. correctness of the classical economists’ doctrine of competition” (p. 166). 

The competitive conditions generally prevalent during most of the 
nineteenth century in all but a few industries were back of the theory 
quoted from Professor Edgeworth: “Competition is an almost ineradic- 
able growth of self-interested human nature.” This competition was 
relied upon to protect the consumer against extortionate prices and to 
advance the technique of industry with an accompanying reduction of 
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cost and improvement in quality. Against such comfortable hope 
Professor Levy arrays the data in this book. 

“Tt is remarkable that English political economy at the end of the 
eighteenth century was not aware of the contrast between the forms 
assumed by capitalistic industry in England throughout the eighteenth 
century, and both that which it had taken in the seventeenth century 
and that which it was then taking on the Continent. Neither Sir James 
Stewart nor. . . . Adam Smith dealt with the abolition of the former 
industrial monopolies in England, or in any way drew attention to its 
importance for the industrial development of their own day and country. — 
Both know only trading monopolies or monopolistic civic corporations” 
(p. 92). To them industry organized on the basis of free competition 
“seemed something quite natural, and they regarded it neither as the 
remarkable result of a struggle which raged a century before, nor as a 
special form of industrial organization, unknown at that time in any 
other land. They had not the least idea what a rare form of organi- 
zation it was” (p. 93). With the exception of some neglected reser- 
vations by Adam Smith and John Stuart Mill, the general notion 
prevailed that competition was the normal, and monopoly or combina- 
tion the rare and abnormal economic condition. If they had studied 
the history of the previous century the author thinks they would not 
have been so likely to generalize from merely their own experience and 
state as universal truth what was, with negligible exceptions as they 
thought, true of their own period and country. There is no reason for 
our making the same error with the advantage that time has given us of 
seeing a new situation in British industry. We ought to be able to see 
that the monopoly of the sixteenth and seventeenth centuries gave way 
to the competition of the eighteenth and nineteenth centuries and that 
it in turn is yielding to a return of monopoly in the twentieth century. 
Neither competition nor monopoly is “normal.” In the alternating 
current of economic history it is the oscillation from competition to 
monopoly and from monopoly to competition that is “normal.” 

In this belief Professor Levy, using data largely borrowed from 
other writers, undertakes in the third part of his book an examination 
of “the modern organization of English industry on a monopolistic 
basis,”’ not so much to learn why it has developed monopolistic features 
as to discover why it did not become monopolistic sooner. ‘The 
industry of Great Britain offers the most convenient starting-point for 
such an examination, as many important trades which in other countries 
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are worked on monopolist lines are here still subject to competition” 
(p. 173). 

The explanation that the objection to cartels and trusts in England 
is due to the extreme individualism of the captains of industry does not 
have much to stand on in view of the attempts in the coal cartel, the 
copper monopoly, the booksellers’ cartel in the thirties, and various 
syndicates, alliances, and shipping rings that have existed from time to 
time. It has not been the will but the favorable external conditions 
that have been lacking. The important basis of mineral deposits that 
can be readily controlled as well as areas of production such as the coal 
and iron districts of Germany and the United States are not found in 
England. She has no monopoly advantage over other countries in any 
mineral whatever. Her coal is widely scattered and owned. Iron ore 
can be imported at will; the same is true of other minerals. Free trade 
and the general absence of protective effects of freights stand in the way 
of successful combination in the case of finishing industries. In some 
cases where manufacturers have enjoyed the advantage of distinctive 
brands they resisted all attempts at combination; though other instances 
have occurred where a concentration already existed and combination 
readily followed, especially where the brands stood in the way of new 
competitors. The need for vertical combinations is not so great in 
England because it is easy to secure raw material, or the partially 
finished goods desired, from abroad. Often “dumping” prices can be 
obtained that are lower than it would cost to produce the commodity. 
Where trained manual labor is of relatively more importance than 
machinery the small unit persists, as in the tin-plate industry. In the 
cases where horizontal combination has taken place the usual economies 
are sought; in buying, construction, and organization of works, and 
freights. When horizontal combination has proceeded far enough it 
readily leads to vertical combination. 

In the light of two main conditions, relative freedom from foreign 
competition and completeness of domestic combination, Professor Levy 
examines in some detail the chief existing cartels and trusts. The pre- 
carious freedom from foreign competition depends often on the limited 
protection due to freight charges, the periods of prosperity of foreign, 
protected syndicates that enable them to sell their output without 
dumping in England, and the inferior quality of some foreign-made 
goods or substitutes. The exemptions are more secure where imports 
are difficult for technical reasons or when the home trade is decisively 
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superior in quality and lower in cost or in the cases in which inter- 
national agreements prevail. Climatic conditions as in textiles and 
traditional skill as in tin-plate production cut some figure. 

In the matter of combination to secure protection against home 
competition “the secret lies in the ratio of existing competition to the 
advantages to be attained” (p. 291). The greater the advantage the 
earlier the competitors will unite, provided there is a prospect that the 
monopoly profit can be maintained. The possible profit is likely to 
be smaller in England than in protected countries with their tariff 
barriers. 

The effect of combinations on price is hard to estimate: comparison 
with foreign prices does not throw much light on their relative heights. 
Greater steadiness on a higher level than the earlier competitive condi- 
tions produced is common. Dumping has been practiced in markets 
sufficiently distant to make the freight charges a protection against 
reimportation. Some trusts have announced that “price-cutting” 
would be abolished; others that they would not “assume the réle of 
monopolists”; the spirit cartel proposed to prevent “the depression of 
prices”; a projected trust was declared not to be aiming at an “arti- 
ficial level of prices”; an effort was being made in another case to remedy 
conditions where prices had been “unduly depressed by unfair and 
immoderate competition.” All in all the situation is not particularly 
promising to the consumer. 

The situation now is a condition of competition reduced to semi- 
monopoly; a return of capitalism to the form of organization of its 
infancy in the sixteenth and seventeenth centuries, with patent differ- 
ences as a matter of course. The era of competition is passing and we 
see “the beginning for a second time of an age of industrial monopoly” 
(p. 291). This development even trained Englishmen are slow to recog- 
nize, doubtless because the effects have not been sufficiently marked to 
provoke popular opposition. 

As an account of English economic experience in the particular 
aspect treated the book is one of merit, interesting, enlightening, and 
persuasive. The author has succeeded in what he set out todo. Doubt- 
less Professor Levy does not intend to convince his readers of any par- 
ticular periodicity of competition and monopoly, such as the recurrence 
of sun-spots for instance. He certainly puts further aside any reassuring 
trust in the sufficient prevalence of socially beneficial competition. 


C. C. ARBUTHNOT 
WESTERN RESERVE UNIVERSITY 
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The History and Problems of Organized Labor. By FRANK TRACY 
CaRLTON. Boston, New York, and Chicago: D. C. Heath 
& Co., 1911. 8vo, pp. xi+483. 

The chief criticism to be made of this book is that it is not what it 
claims to be either by title or in the preface. ‘Organized Labor,” as the 
term is commonly used in this country, denotes trade unionism; and a 
book devoted to the “History and Problems of Organized Labor” ought 
reasonably to be expected to relate its subject-matter consistently to 
trade unionism as the central organic theme, to treat its problems as 
historical or immediate problems of trade unionism or as problems raised 
by trade union character and activity. This expectation is not realized 
in the present volume. The earlier chapters concern the history, govern- 
ment, policies, and methods of trade unions in America, but as the work 
progresses the point of view is shifted. The social viewpoint comes to 
occupy the center of the stage. Trade unionism is mentioned only 
incidentally, and the problems become the conventionalized ones of 
labor reform—profit sharing, co-operation, protective legislation, 
immigration, sweating, child and woman labor, prison labor, unemploy- 
ment, and industrial education. 

Moreover in the preface and in chap. i we are led to believe that the 
book is to be a causal study of organized labor. “It is the purport of the 
writer,” we read, “to present to the student of industrial problems and 
to the general reader a straightforward study of the forces which have 
caused labor organizations to offer and to assume a variety of forms. 
The aim is not to justify or to condemn The study of the 
problem relating to labor and labor organizations should be primarily 
a study of causes Those problems and the tendencies in the near 
future cannot be intelligently studied, and the problems certainly cannot 
be solved until the underlying causative forces, new and old, physical 
and social, are laid bare.’”’ The purpose and method thus announced 
are however unfulfilled aspirations. As with the subject-matter, the 
viewpoint and method shift. The study of causation, never prominent, 
fades into historical narrative, descriptive detail, and argumentation, 
giving a result more adapted to the purposes of the debater than the 
earnest student of social causation. 

As might be inferred from the foregoing statements the book is not 
well organized. Historical narrative precedes any adequate statement 
of the problems to be solved. The lack of a central theme consistently 
adhered to precludes an organic arrangement of topics. The latter 
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portion of the book especially presents a succession of topics artificially 
related only. There is no real tying of the threads at the end. 

One or two glaring inaccuracies, indicative of second-hand and super- 
ficial acquaintance with the living subject-matter tend to shake the 
reader’s confidence in the author’s thoroughgoing reliability. On p. 79 
the statement is made that in 1909 the American Federation of Labor 
“included 87 national and international trade unions, 23 state federa- 
tions of labor, 63 city central labor unions, and 13 ‘trade and labor 
unions’ unaffiliated with a national or international body and 6 ‘fraternal 
organizations.’” In opposition to this the List of Organizations Affiliated 
with the American Federation of Labor, issued by that organization and 
dated March 2, 1909, gives the following tabulation: national and inter- 
national unions, 118; departments, 3; state branches, 38; city centrals, 
593; local trade and federal labor unions, 564. This discrepancy may 
be accounted for by supposing that the author drew his information from 
the Convention statistics of the American Federation for 1909, accident- 
ally overlooking the fact or failing to understand that ordinarily not all 
the constituent bodies of the federation actually send delegates to the 
annual Convention. 

It is greatly to be regretted that Mr. Carlton’s book is defective in 
the matters considered, for in many respects it is admirable. The style 
is clear and straightforward; though the attitude is distinctly pro- 
labor it is not offensively so; and one feels that considerations of truth 
and the highest social welfare govern throughout. The argumentation 
is good. The author is well up on reform literature and presents the 
advanced reform viewpoints and proposals. The conclusions are clearly 
and forcibly stated. With all its faults the book is a good brief, general 
guide to the study of labor conditions and reform. It meets a need and 


will serve a useful purpose. 
Rosert F. Hoxie 
THE UNIVERSITY OF CHICAGO 





Cuba and Her People of Today. By Forses Linpsay. Boston: L. C. 
Page & Co., 1911. 8vo, pp. xii+329. $3.00. 

A desire on the part of Americans for “information regarding the progress, 
prospects, and present-day conditions of Cuba” led to the publication of the 
present volume. After a short description of physical characteristics and an 
outline of the history of the island, the author goes on to characterize the 
people and to consider their present conditions and possible development. 
There is a great difference, he says, between the city-dweller of Habana, with 
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whom the tourist comes in contact, and the guajiro, or white Cuban peasant, 
and the Negroes. The last named form a large part of the population and 
because of their services in the wars for independence are much more nearly 
on an equal footing with the whites than in this country. 

While Mr. Lindsay believes that the natural resources of Cuba are such 
as to give her an opportunity for Splendid development, he does not think that 
this can be accomplished under the rule of a Cuban government. Either 
annexation or a protectorate established by the United States seems to him 
essential to the country’s welfare. Still he finds there a great field for American 
capital, if carefully invested. None of the industries have been properly 
developed and all suffered greatly during the wars. The most serious diffi- 
culty is that of securing a labor supply. The Cubans themselves seem physi- 
cally incapable of the heaviest work, and the Negroes cannot be counted on, 
so that many employers have been importing Spanish workers. Others, how- 
ever, have found Cuban labor very satisfactory when carefully supervised. 

As for relative opportunities in the various branches of industry, the 
author clearly believes that Cuba will remain essentially agricultural and that 
in agriculture anyone with knowledge of local conditions and sufficient capital 
can succeed. Sugar, however, has strong outside competition to meet and 
requires large capital for manufacture. But tobacco-growing, truck-gardening, 
and fruit-raising have great possibilities. There are also various mineral 
resources which have not been sufficiently investigated to give certain ground 
for judgment of their value. 

The book is well illustrated and interestingly written. 


The Railway Conquest of the World. By Freperick A. TALBot. Phila- 
delphia: J. B. Lippincott Co., 1911. 8vo, pp. xv+334. $1.50 
net. 


The story of the railroad in its advance through the various countries of 
the world is interesting reading, indeed, in these accounts. No attempt is 
made to deal with the subject exhaustively or technically, but the difficulties 
and dangers of early railroading are very vividly presented, as are the mar- 
velous improvements which the progress of the industry has brought with it. 
Railroading under the most varying conditions and for the most varying pur- 
poses is described, from the Mohammedan undertaking of a road to Mecca for 
religious purposes to the pioneer roads for opening up western North America 
and the “toy” roads of Wales. One is impressed by the great and winning 
fight with nature that was undertaken in all of these schemes and by the 
immense sums of money which it was practicable to sink inthem. The author’s 
pride in British engineering achievements is interesting to an American reader. 
One could wish that he would use less frequently such trite phrases as “‘the iron 
horse,”’ or “thin band of steel,” but, on the whole, he gives a very interesting 
insight into one of the most important factors in modern industrial progress. 
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A Short History of Women’s Rights. By EucGENE A. HECKER. New 
York: Putnam, 1910. 8vo. pp. 292. $1.50. 


The author has given a brief account of the position of woman in society 
from the time of Augustus until the present. In many respects the Roman 
woman at the time of the empire held a position comparable to that of the 
woman of today. She had absolute control of her own property, could plead 
in public, engage in business, be educated, and had equal rights of divorce; but 
in matters of inheritance preference was always given to descendants in the 
male line. When Christianity became the state religion a new force, gradually 
becoming more powerful, began to restrict the Roman idea of woman’s rights. 
To this were added the customs of the Germanic tribes that invaded the empire. 
Thus the position of woman in the Middle Ages was fixed by the fusion of these 
influences, though subject to the supremacy of canon law until the Reformation. 
Thereafter other influences began to operate. This is shown by the difference 
between the present-day attitude of the Catholic church and that of the laws 
of England and America. The development in America is given with more 
detail of legal and educational rights and the position of woman in industrial 
and professional life. The chapter contains a series of tables that clearly show 
the status of woman in each state. The work closes with a general considera- 
tion of the value of equal suffrage and suggestions for some definite reforms 
which must be brought about before women can attain their maximum efficiency. 

The style is clear and concise; and the reader obtains a good general idea 
of the position of women, legally and socially, as it has varied since the time of 
the Roman Empire. The fact that the author takes all his material from 
primary sources adds to the value of the references. Probably many would not 
agree with his conclusions regarding equal suffrage, but, certainly, his suggested 
reforms are in directions which will be quite generally approved. 


The Knights of St. Crispin, 1867-1874. By Don D. LEsconter. Bulle- 
tin of the University of Wisconsin, No. 355, Madison, 1910. 8vo, 
pp. 101. $0.40. 

This is a careful historical study of the rise and fall of the shoemakers’ 
union during the period immediately following the Civil War. It is an inves- 
tigation of the industrial changes, due to the introduction of machinery and 
the disturbances caused by the war, which brought about the formation, rise, 
and destruction of the organization. As a pioneer, this union naturally lacked 
knowledge of some of the forms of organization which have been the strength 
of later trade unions. Its especial need was a strong central organization for 
the control of local lodges. The emphasis of principle also differed from that 
of the modern unions; the first concern of the Crispians being control of the 
supply of labor, rather than control of wages or hours of labor; and their final 
object being co-operation in buying, selling, and manufacturing. 
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The author states his own conclusions: “The Knights of St. Crispin was 
the first great protest of America’s workingmen against the abuse of machinery. 
Fantastical in some of its superficial features, crude in its methods, and loose 
in its organization, it yet embodied an essential demand for justice. The 
shoemakers insisted that the benefits of machinery should be to those who toil 
with it as well as to those who own it or buy its products. That their effort 
failed, like that of most American trades, is the condemnation not of the shoe- 
workers but of our legal and industrial system.” 


Half a Man. By Mary Waite Ovincton. New York: Longmans, 
Green & Co., 1911. 8vo, pp. xi+236. 

This volume represents the results of an investigation into the industrial 
and social position of the Negro race in New York City, carried out under the 
auspices of the Greenwich House Committee on Social Investigations. The 
author brings out vividly the difficulties under which the Negro is living in 
New York. It has been asserted many times that the backward condition of 
the Negro is not due to any lack of opportunity of advancement, but rather 
to racial inferiority. This the writer repudiates as untrue. His lack of 
advancement must be attributed to inequality in opportunities. It is only in 
the fields of labor where brute strength is required that the Negro has not 
been placed at a disadvantage. Race prejudice has barred his progress in 
nearly all clerical, business, and professional careers except among his own 


people. ty 


The Taxation of Forest Lands in Wisconsin. By ALFRED K. CHITTEN- 
DEN and Harry IrR10n. Madison: The State Printer, 1911. 8vo, 


pp. 80. 

The problem of the taxation of forest lands in northern Wisconsin is dis- 
cussed by the authors, not from the point of view of the fiscal needs, or of 
administration, but from that of conservation. They find that the present 
method of taxation, because of its arbitrariness and uncertainty, its inequality 
as between timber lands of equal value, and chiefly because of the dispropor- 
tionate burden it places upon cut-over lands, tends not to foster but to hinder 
conservation by the private owners. While they express doubt that private 
capital can ever ultimately solve the problem of conservation, yet they believe 
that with a properly devised system of taxation beneficial results may be 
achieved in the way of preventing abandonment, and as a consequence destruc- 
tion by fire. To this end they approve the “deferred-tax system,” which 
imposes a small annual tax upon the land, a concession to fiscal requirements, 
and defers the tax on the timber until it is cut, at which time they propose to 
exact ro per cent of its gross stumpage value. The book is to be commended. 
Its proposals, coming from men whose practical experience brings them face to 
face with the need of revision, will undoubtedly carry weight. 








